THE GREEN BAG 


PUBLISHED MONTHLY BY THE RIVERDALE PRESS 
CHARLES A. W. SPENCER, President and Treasurer ARTHUR W. SPENCER, Vice-President 


HARVARD AND KENT STREETS, BROOKLINE, BOSTON, MASS. 





CONTENTS FOR MAY, 1909 


FRONTISPIECE—HENRY A. WISE, EsqQ., 
United States Attorney for the Southern District of New York. 


THE NEW FEDERAL ATTORNEY AT NEW YORK CITY . 

THE LAW AS A CAREER IN AMERICA... Hon. Charles J]. Bonaparte 
THE WILSON ACT AND THE CONSTITUTION . Andrew Alexander Bruce 
THE HOUR HAS COME (Poem) : . ° : Harry R. Blythe 


PRACTICAL LEGISLATION FOR GOVERNMENTAL 
SURVEILLANCE OF CORPORATIONS . ; Perley Morse, C.P. A. 


REVIEW OF PERIODICALS 
REVIEWS OF BOOKS 

LATEST IMPORTANT CASES 
THE EDITOR’S BAG 

THE LEGAL WORLD 





EDITORIAL DEPARTMENT.—The editor is glad to examine manuscripts, preferabl pontine. suitable for the 
Green BAG. All contributions should be accompanied by stamps, to insure return of MSS. not used. 

SUBSCRIPTIONS.—$3.00 a year, to any part of the United States. 25centsa number. Subscriptions can be sent at 
any time and will begin with the current issue unless otherwise specified. Failure to receive first copy or any un- 
usual delay should be reported at once to the publishers. 

FOREIGN RATES.—To any of the foreign countries included in the Universal Postal Union, the subscription price 
ofthe GREEN BAG is $4.00 a year, postpaid. To Canada, $3.50. 

CHANGE OF ADDRESS.—Change of address should reach us not later than the 15th of the month prior to the date of 

tion, in order to insure receipt of the current magazine. 

ADVERTISING RATES.—$25.00 per e ; $12.50 per half page; $7.00 per quarter page; less than one-quarter page, 

4 cents per agate line, each issue. Fourteen lines to the inch, eight inches to the column, two columns to the page. 
Discounts (for time but not for space), 3 mos. 10 per cent, 6 mos. 25 per cent, 12 mos. 33% per cent. Copy should reach 
us by the 15th of the month preceding date of issue. 





Copyright, 1909, by The Riverdale Press. Entered at the Boston Postoffice as second-class mail matter. 





The Publishers’ Brief 
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towns, and the community of interest would be increased if this representation were to include 
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Subscribers to the Green Bag of good professional standing are invited to send in their names 
forthe ‘‘Professional Directory.’ The cost is $10.00 per year, including subscription to the 
Green Bag. (If subscription has already been paid, $7.00 will secure the publication of the 
card.) While this invitation appears general, it should be understood as not applicable if 
your city or town is already represented in the ‘‘Directory.” 
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OMPLIMENTARY references to the Green Bag are a continued source of gratification, 
and we group some of the more recent notes received by the publishers : 


From St. Paul, Min.: ‘‘Last month I advised you that I did not wish to continue my 
subscription to the Green Bag. I have changed my mind. Please send me the numbers as 
they are issued for the year. Find enclosed draft in payment thereof.” 

From a New York publisher: ‘‘The April number of the Green Bag . . . . we have looked 
over with pleasure. Not the least interesting article to us naturally is your review of ou 
publication, which is extremely satisfactory. We appreciate it all the more, as it was 
unsolicited.” 

From Kansas City, Kan.: ‘‘I enjoy the magazine and I shall continue to read it as long 
as it comes to my office. It is a high grade magazine, although heretofore it has not had 
so much utility as you seem to be putting into it.” 

From Toledo: “I congratulate you on the recent changes in the appearance of the maga- 
zine. The new size and quality of paper both seem a distinct gain, and add to its neatness 
and attractiveness.” 

From Philadelphia: ‘‘Allow me to congratulate you on the splendid form in which you are 
getting out the Green Bag. 

From Tacoma: ‘‘We are glad to know that at last the Green Bag will become not only a 
literary treat, but a live magazine.” 

From Cristobal, Canal Zone: ‘‘I am a subscriber to your able magazine, and might assure 
you that I am so very well pleased with it that I shall always continue my subscription thereto,” 

From Iowa: ‘‘I have been a subscriber for nearly twenty years. Among the many legal 
periodicals I take I regard the Green Bag the best, not only for entertainment, but for solid 
information.” 

From New York: ‘‘I am a constant reader of the Green Bag and recognize its wide circu- 
lation and influence among the legal profession.” 

From Huntington, W. Va.: ‘I like the new style of the Green Bag and hope it will be highly 
successful.” 

From Rochester: ‘‘The Green Bag has a reputation second to none in the country.” 

From Croton Falls, N. Y.: ‘I am much pleased with the new form of the magazine.” 


From Chicago: ‘‘The Green Bag is unique among law periodicals.” 





E would like to get the sentiment of our readers with regard to the manner 

in which the Green Bag can be made most satisfying to them and most 

likely to extend its influence throughout the legal profession. We ask every one 

reading this to detach the slip below and mail it to us with or without signature. 
The results of this informal ballot will be announced later in these pages. 


Mark a cross (X) in space opposite one of the following sentences : 


I believe the Green Bag should lay chief stress on the serious side of [] 
the law ° ‘ : ’ ‘ ‘ ‘ ; ‘ ‘ 


I believe the Green Bag should devote its attention penny & to = a 
lighter side of the law . . 





Can a law magazine combine lightness with weight and be at YES 
the same time entertaining and solid? ..... NO 
Mark a cross (XX) opposite “Yes” or “No.” 
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The New Federal Attorney at New York City 


HE appointment of Henry A. Wise 
to the position of United States 
Attorney for the Southern District of 
New York by President Taft in a meas- 
we confirms the recent prophecy of a 
well-known Congressman that President 
Taft would select old men for counsel 
and young men for action. 

Not many years ago to be United 
States Attorney was more or less of an 
empty political honor, and its chief 
merit was in the popular conception 
that the individual occupying such a 
position was the personal representative 
of the President of the United States, 
and with the occasional prosecution of a 
culprit for counterfeiting the currency 
of the United States, his duties were 
chiefly political. With the great number 
of statutes regulating interstate com- 
merce, immigration, naturalization, in- 
teal revenue, customs, United States 
mails, national banks, and crimes on 
the national reservations and the high 
seas, his position has become so import- 
ant that the success of an administra- 
tion depends greatly upon the prudence 
and fidelity with which the United 
States Attorneys perform their duties. 
Indeed so delicate is his position that 
the mere intimation in the columns of a 
‘Newspaper that his office has begun to 
investigate the affairs of a large cor- 


poration, has been sufficient to cause a 
material depreciation in the stocks and 
securities of that corporation. In fact, 
from an executive standpoint, the office 
of the United States Attorney reflects 
the policy of the administration. Of 
the eighty-six districts into which the 
United States is divided, with one United 
States Attorney for each district, the 
Southern District of New York (com- 
posed of the counties of Columbia, 
Dutchess, Greene, New York, Orange, 
Putnam, Rockland, Sullivan, Ulster and 
Westchester) is the most important. 
Hence, with the announcement of the 
appointment of Henry A. Wise, one 
frequently hears the query, “Who is 
Henry A. Wise?’ Not so, however, 
with attorneys and persons who have 
had occasion to visit the United States 
Attorney’s office during the past five 
years, for invariably they have left that 
office with the remark, ‘‘That man Wise 
knows his business.” 

He was appointed Assistant United 
States Attorney by ex-Attorney-General 
Knox on September 1, 1902, and during 
the past six years has “served time’ 
at every desk in the office. Notwith- 
standing the fact that he is under thirty- 
five years of age, a casual glance at the 
federal records shows that the number 
of cases in which he has represented the 
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Government of the United States is well 
up in the hundreds, with the result that 
in ninety per cent of the cases his con- 
tentions have been upheld and affirmed 
by the courts. 

In addition to his success as Assistant 
United States Attorney in charge of 
the prosecution of Charles W. Morse 
under the National Banking Laws, and 
more than a score of railroads and large 
shippers for giving and receiving re- 
bates in violation of the laws regulating 
interstate commerce, he has made con- 
tributions to the federal procedure in 
brushing aside much of the purely con- 
ventional which clings to the federal 
practice. 

While a friend of ex-President Roose- 
velt and a party man in a strict sense, 
having fought his way toa position high in 
the counsels of the Republican organiza- 
tion in New York County, with its power- 
ful influence for the asking, which one of 
his most intimate friends urged him to 
solicit, when his name was under con- 
sideration by the administration for the 
position of United States Attorney his 
reply was characteristic: “I appreciate 
the favorable attitude of the Republican 
organization and shall be very glad if 
President Taft appoints me, but it must 
come as a promotion and in recognition 
of my services in this office rather than 
upon any political identification I may 
have.” 

To those who study him at a distance 
and observe his red hair, flashing eyes 
and strong features, he might seem to 
lack Portia’s quality of mercy, but those 
who know more of him think differently, 
and their faith is well founded. While 
firm and aggressive in the enforcement 
of the laws as he finds them, in his 
private and social life he is mild and 
gentle, and retiring to the degree of 
diffidence. 

Born in Richmond, Virginia, at the 
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high tide of carpet-bag rule in that 
state, educated at the Virginia Military 
Institute, the West Point of the South, 
where he not only attained distinction 
in the academic work, but acquired no 
mean reputation for decision and aggres- 
siveness upon the football field, a good 
horseman, a sportsman who knows the 
merits of a gun and dog, a soldier, and 
sufficiently skilled in politics ‘‘to see 
around the corner,’’ he is indeed an 
interesting character. He is a busy 
man, yet no one need present a card to 
see him. None appreciate this more 
than the Assistant United States Attor- 
neys who seek his advice when con- 
fronted with perplexing propositions of 
law. 

An amusing incident is related by a 
fellow officer in Wise’s regiment in the 
late war between the United States and 
Spain. During the early weeks of the 
war Wise was appointed Judge Advo- 
cate to a military court by the late 
General Fitzhugh Lee, and subsequently 
Was commissioned to organize a civil 
government in the province of Bayamo, 
Cuba. One day while sitting quietly 
in his office he received a report that 
one McCarthy, a private in his company, 
enlisted from the Five Points section of 
New York City, and having spent most 
of the time since mustered into service 
in the guard house, had captured a 
supply of aqua diente, an intoxicant to 
which many of the natives of Cuba are 
addicted, and was then demoralizing the 
discipline of the entire Fourth Regi- 
ment. Reading the report hastily, he 
directed one of his subordinates to give 
McCarthy the following message: “Mc- 
Carthy, go lock yourself in the guard 
house.” Ordinarily this would have been 
sufficient to quiet McCarthy, but not 80 
on this day. For immediately upon the 
receipt of the above he became worse, 
and giving the messenger a cuff which 
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sent him sprawling to the ground, 
McCarthy rushed off in the direction of 
the officers’ quarters. Wise, who had 
been observing McCarthy’s conduct from 
his window, saw him coming and calmly 
withdrew his revolver from its holster 
and waited for McCarthy to enter, which 
he did in a rage, slamming the doors be- 
hind him and uttering the oaths of a 
Spanish pirate. Approaching within a 
few feet of Wise he saw the revolver, 
paused and said: ‘‘Put down de gun 
and I will lick the ground wid ye.” 
Wise did put down the gun, and a few 
minutes later those who heard the com- 
motion and had assembled outside saw 
McCarthy’s body flying through the 
front door as if shot from a cannon and 
roll down the steps, to be taken not to 
the guard house, but to the hospital. 
Later, when McCarthy had fully recov- 
ered from the severe thrashing, he again 
approached Wise and, coming to “‘atten- 
tion,’ saluted and said: ‘‘Major, I wants 
to thank you for not killing me.” 

As soon as vacation time comes, he 
migrates to Cape Charles, Virginia, the 
ancestral home of the Wise family since 
the early part of the seventeenth cen- 
tury. And if the weather is fair, he is 
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likely to be seen rambling along the 
beach in company with his three babies, 
Bosso (a Shetland pony), and a variable 
number of pointers and setters. If, how- 
ever, the weather is cloudy, as it fre- 
quently is at the Virginia capes, it is a 
fair guess that he will be found lying 
on the floor in the same company, 
Bosso excepted, reading Mother Goose 
stories for their edification. 

Those of an older generation observ- 
ing the confidence and abandon with 
which he presents his facts to the jury, 
recall the famous debates in which his 
father, John S. Wise, who, in one of the 
most brilliant and picturesque campaigns 
in the annals of American history, mar- 
shaled the young men of Virginia under 
the Readjuster party, and his grand- 
father, Henry A. Wise of Virginia, stand- 
ing over the prostrate form of Know- 
Nothingism, which he had driven from 
American politics, and saying: “I have 
met the Black Knight with his visor 
down, and his lance and spear are 
broken.” 

Thus history has held the name of 
Wise for twelve generations, unto Sir 
William Wise, knighted by Henry 
VIII. 





The Law as a Career in America* 


By Hon. CuHarR.es J. BONAPARTE 


O one debating with himself which 
road he shall take of several open 

before him it is of decisive moment where 
he wishes to go; until he is clear in his 
mind as to this, he can make no intelli- 
gent choice. For the same reason, be- 
fore a young man can decide upon his 
work in life and before any one can 
advise him fruitfully how he ought to 


"Delivered at the Harvard Union, April 2, 1909. 


decide, he or his mentor must know 
what he hopes and wishes to get out of 
life by means of such work; what, for 
him, are the ends of working and of 
living; what he would make of himself 
and be to others through the work he 
does and the life he lives. Of course, 
there are certain conditions imposed by 
the nature of things upon the choice 
of any profession: a blind man cannot 
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be a painter, nor one stone-deaf from 
birth a musician, nor, in short, anybody 
a successful workman in work he is 
morally or mentally or physically unfit 
to do. Moreover, one of the great 
majority of men, in America as else- 
where, must look to his hands or his 
head to fill his mouth and other mouths, 
big and little, which will crave filling 
around his fireside; and, whatever the 
dignity or interest of any form of work, 
unless it make the pot boil it can be 
but a luxury in this work-a-day world. 
But given that, so far as he can tell in 
advance of experience, he could do the 
work of the law no worse and not much 
better than the work of any one of sev- 
eral other callings, and given further 
that he thinks he could make a living 
either as a lawyer or otherwise, whether 
our supposed young man will do well 
if he become a lawyer will depend, in 
last resort, on what, beside a lawyer, he 
expects and wishes and hopes the prac- 
tice of the law to make of him. 

He may look to it to make him a 
rich man, as men are nowadays 
counted rich in America: to some, per- 
haps to many Americans of today 
wealth, of itself and in the main for 
itself, is, or at least seems to be, the 
end of life, the summum bonum of an 
earthly existence. In saying this, it is 
needless to add that I do not mean by 
“wealth” a reasonable, even an abun- 
dant, provision for old age or mis- 
fortune; nor yet the wherewithal of com- 
fort, or even of rational luxury, for him- 
self and his family; that he should seek 
for these things shows merely that he 
has common sense and the common 
wants and wishes of mankind. The 
frame of mind which makes riches the 
goal of human effort is illustrated by a 
remark said to have been made many 
years ago by a well-known old gentle- 
man of my native city. Speaking with 
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great contempt of one among his neigh- 
bors, he exclaimed: ‘‘Oh, he is a miser- 
able creature! He hasn’t ten thousand 
dollars in the world!’ The sentiment 
inspiring this remark was not common 
in Baltimore then, and in truth is not 
common there now, but there is a larger 
and more prosperous city to the north 
of Baltimore where, in certain circles 
and with some expansion in figures, it 
is sufficiently familiar. If a man have 
a million, he is entitled to treatment as 
a human being; if he have ten, he is 
named with reverence; if a hundred, he 
is approached with nine prostrations. 
It may well be, nay it is certain, that 
some young Americans look forward to 
the last mentioned happy estate as the 
dies idealis of their earthly days; and 
it may be also that among them some 
may think of the law as a portal to the 
sublunar paradise. Butif any would-be 
“captains of industry”’ or “‘Napoleons of 
finance’ or others longing to be multi- 
millionaires among my hearers propose 
to study and practise law as a means of 
becoming what they thus would be, | 
give them the advice of Punch to those 
minded to get married: ‘‘Don’t.” The 
methods whereby our phenomenally rich 
men and our huge corporations and 
clusters of corporations have grown to 
be so rich and so huge are well illus- 
trated in the record of a suit which I 
recently heard decided by the Supreme 
Court of the United States. A certain 
great combination, almost incredibly 
prosperous, had some 6,600 gallons of 
coal-oil in a large receptacle at Guthrie, 
Oklahoma. By the laws of Oklahoma, 
then a territory, when oils could not 
stand certain tests in flashing and 
specific gravity they were required to be 
sold in special packages marked so as to 
show their dangerous character. By 
some mistake, 300 gallons of gasolene 
were run into the tank at Guthrie, and 
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the local agent asked instructions of his 
company’s general manager at Denni- 
son, Texas, as to what should be done 
with its contents. The manager replied, 
in substance, that he hoped the mixture 
with gasolene wouldn’t make the oil 
unduly dangerous, but that, anyhow, 
they must ‘“‘take the risk’ and “‘see 
what would happen.’”’ What did happen 
was that they sold three barrels of the 
compound, for ordinary coal-oil, to a 
grocery store, that a clerk in the store 
bought a canful for use in his home, 
that his house was destroyed and his 
wife and two children were burned to 
death. In this instance it will be noted 
that the corporation in question had to 
choose between rendering some thous- 
ands of gallons of its product less readily 
salable through compliance with the law 
and good faith towards those with whom 
it dealt, and endangering life and prop- 
erty through disregard of the law and a 
fraud upon its customers; its manager 
promptly chose the second course and 
took the attendant ‘“‘risks,’’ meaning, 
we may safely conjecture, the risks of 
trouble and expense to the company 
through litigation or loss of trade, not 
at all the risks of death or misery to 
others; these last mentioned ‘‘risks’’ 
probably never enter the mind of any 
experienced officer of this corporation. 
Resolute and consistent observance of 
the policy illustrated by his answer has 
made some men enormously rich and 
some aggregations of corporate capital 
enormously profitable and enormously 
powerful; but lawyers are hardly fitted 
for such work. A lawyer is trained to 
feel scruples, perhaps a cynic may say 
he is trained to affect them; but you 
will know when you are as old as I am, 
if you do not know already, that no 
Man can make other men think him 
very scrupulous unless he is at least a 
little scrupulous in fact: no hypocrite 
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is a successful or dangerous hypocrite 
who is altogether a hypocrite; the most 
mischievous impostors the world has 
known have been more than half 
fanatics. I know, of course, that the 
generalissimo of industry or finance in 
our days wants lawyers and pays them 
well, but he doesn’t want as lawyers 
men like himself. He is a very “‘prac- 
tical’’ man, and, just for this reason, 
he knows that a legal adviser no less 
‘practical’ might be perhaps too “‘prac- 
tical’ to be useful or safe. He needs 
and wishes the services of the strongest 
men the Bar can furnish, and he has 
sense enough to be willing to pay for 
such services what such services are 
fairly worth; but it is precisely because 
the strongest men for the work of the 
Bar are very different men from those 
strongest in his work that he needs and 
pays them. 

It follows from what I have said that 
I do not recommend the law as a career 
for one whose chief purpose in life is 
to die a multi-millionaire; my subject 
does not demand that I express any 
opinion as to whether that purpose is 
itself a wise or worthy purpose. A 
story, which may or not be wholly 
mythical, is told of one of the best 
known among the Croesuses of today. 
When he was already a very rich man, 
he had the habit of dining near his place 
of business at an eating house which 
furnished a table d’hote dinner for forty 
cents and each day he gave his waiter 
a “tip” of ten cents. After a while the 
proprietor raised the price of his dinners 
to forty-five cents; thereupon the capital- 
ist reduced his gratuity to five cents. The 
waiter remonstrated, and remarked, ‘‘If 
I were such a man as you are, I wouldn’t 
try tosave five centson my dinner.” “If,” 
rejoined the man of wealth, “you were 
such a man as I am, you wouldn’t be a 
waiter in a cheap restaurant.” This 
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was true enough, probably it did not 
occur to the speaker that some might 
think a waiter in a cheap restaurant 
could be happier and more useful, better 
entitled to his own self-respect and the 
respect of his fellow men, in short more 
of a man, than one who led the life he 
lived and sought the ends to which he 
gave up his life. 

Our hypothetical young man may 
have a different ambition: he may long 
to help his country or his state or his 
municipality or all three in caring for 
the public welfare, to become a politi- 
cian and, ultimately, if fortune favors 
him, a great or a little or a medium- 
sized ‘“‘boss.’”’ Here again, it is aside 
from my purpose to discuss the merits 
of his aim in life. I limit myself to a 
few words dealing with the merits of the 
law as a means to attain the end he 
seeks. Many of our politicians are un- 
doubtedly members of the Bar and in 
the early years of the Republic many, 
perhaps the most, of them were lawyers, 
but such is not the case today. Accord- 
ing to my observation, a politician who 
is also a member of the Bar has usually 
become a politician after failing to be- 
come a lawyer, ard a real lawyer who 
tries to become a politician usually fails 
in the attempt. Of course to both of 
these rules there are exceptions, but 
if such exceptions do not actually prove 
the rules, according to. the old adage, 
at least, they in no wise disprove them. 
It must not be, however, assumed that 
because a man is a failure as a lawyer, 
he will be certainly or even probably a 
success as a politician; nor yet that his 
failure in politics proves or makes likely 
his fitness to succeed at the Bar; many 
men fail in many ways, although very 
few succeed in more than one. A well- 
known American citizen, not long since 
deceased, is reported to have said to his 
son-in-law that the latter was ‘‘more 
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kinds of a fool” than any other man he 
had ever known, prefixing to the noun 
“fool” a participle beginning and ending 
with the same letter, which is never 
heard in the Harvard Union. Compari- 
sons are proverbially odious, but I have 
known some persons who in my opinion 
had at least plausible claims to the like 
honor. Moreover, it should be remem- 
bered that the “‘boss,”’ like the ‘‘captain 
of finance,’’ needs lawyers and good 
lawyers, and will make it totheir interest 
to work for him; but, here again, it is 
not lawyers with his own characteristics 
or his own reputation that he wants 
badly and will pay well. A story is told 
of a noted professional swindler who 
said it would pay him to give five thous- 
and pounds for a good character; on 
being asked why, he explained that he 
could then borrow ten thousand. Re- 
spectability would be a very valuable 
asset to a ‘“‘boss,’”’ were its possession 
consistent with the incidents of his call- 
ing, and, since, unfortunately, he cannot 
have or long keep it himself, if he be a 
wise ‘“‘boss’”’ he seeks to obtain, in some 
measure, its benefits vicariously through 
the respectability of his counsel. 

Some years ago President Alderman, 
in an address on Commemoration Day 
at the Johns Hopkins University, answer- 
ing a complaint that the people of our 
southern states were ‘‘behind the times,” 
admitted that they had three char- 
acteristics of such backwardness; they 
still believed in God, they still read the 
Waverly Novels, and they still voted the 
Democratic ticket. I hope none of my 
hearers share the last form of perverse- 
ness; what novels you read is aside from 
my purpose; but it may be that some 
of you, like myself, are enough of old 
fogies to entertain the belief he attri- 
buted to men of his section. For such 
as do, if they likewise cherish the similar 
old-fashioned notion that they and other 
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men have immortal souls, and, with 
such souls, duties and responsibilities, 
interests and dangers, which such be- 
liefs make real and grave, the merits of 
the law as a career are at least worthy 
of serious consideration. Lawyers aid 
the community of which they form part 
to do justice, and the capacity to do 
justice is the most nearly superhuman 
quality of mankind. A beast may be 
generous, as it may be brave and faith- 
ful and loving; but a beast knows 
nothing of justice. It is easy and pleas- 
ant, it goes with the grain of human 
nature, to forgive a debt to a friend or 
even to an enemy, but to pay a debt 
barred by limitations to a skinflint who 
has treated you meanly in the past and 
will, if he can, treat you meanly in 
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future, who will, you know, misjudge 
your motives for the payment and who 
neither needs the money nor will use it 
for good, to pay him because and only 
because it is a debt and is unpaid, this 
is something which only those who be- 
lieve in a God and in their own immor- 
tality can do reasonably or will do long. 
The ‘“‘boss’” can be, and often is gen- 
erous; the ‘“generalissimo of finance’ 
can be, and happily yet more often is, 
generous on a vast scale, and with 
enlightened beneficence to the commun- 
ity and to mankind; but, while he is 
what he is, neither can be truly just, 
neither can fulfill the duty of loyal 
obedience, in letter and spirit, to the law, 
the whole law, of his Country—to do jus- 
tice, he must become an honest man. 





The Wilson Act and the Constitution 


By ANDREW ALEXANDER BRUCE 


DEAN OF THE COLLEGE OF LAW oF THE UNIVERSITY OF NortTH DaAKoTA 


EW cases which have been handed 
down by the Supreme Court of 

the United States during the last quarter 
of a century have been more full of sig- 
nificance than those of In re Rahrer* and 
Delamater v. South Dakota.t In funda- 
mental principle they overrule a long 
line of decisions} and announce a com- 
plete change of front, but are so lacking 
in candor that the fact is hardly appar- 
ent. In the particular cases the results 
afrived at are consistent with the spirit 
of the federal Constitution and the real 
theory of our national structure, but in 
their logic and argument the opinions 


* 140 U. S, 545. 
t 205 U. S. 93. 
{ See Mugler v. Kansas, 123 U. S. 623. 


are unsound and difficult to follow and 
announce doctrines which are abso- 
lutely untenable. In them we find an 
example of a repentance carried to an 
extreme. In them is experienced the 
difficulty which is always to be met with 
where an attempt is made to conceal 
and justify a retreat on the theory of 
an advance. A certain Russian General 
when defeated before Plevna explained 
to his countrymen at home that, on 
account of the effluvia arising from the 
decomposing bodies of the thousands of 
slaughtered Turks, he had been com- 
pelled to make ‘‘astrategic movement to 
the rear.’’ The real facts of the case are 
that many of the conclusions reached 
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in the so-called original package cases 
of Bowman v. Railway Company,* and 
Leisy v. Hardint and the governmental 
principles therein expressed were po- 
litically and socially untenable and a 
retreat was necessary. Prior to the 
Civil War and especially in the fifties, a 
temperance wave swept over the coun- 
try. Even Abraham Lincoln was a 
pronounced prohibitionist. Prohibitory 
laws were passed in Maine, Minnesota, 
Massachusetts, Rhode Island, Vermont, 
Michigan, Connecticut, New York, 
New Hampshire, Nebraska, Delaware, 
Indiana, Iowa, Wisconsin, Ohio and 
Illinois, while a prohibition statute was 
only lost in Pennsylvania by one vote, 
and in Minnesota a popular vote ratified 
the adoption of the Maine law. The 
rulings in the License Cases were the 
result of this public sentiment. With 
the breaking out of the war, however, 
the liquor interests became entrenched. 
The Government had resorted to an 
excise tax on liquor, and liquor paid a 
large portion of the expenses of the war. 
After the war both political parties were 
unwilling to do without this enormous 
revenue, and the war issues also had for 
a time overshadowed the temperance 
question. 

It was in these surroundings and 
in this condition of popular thought 
that the case of Leisy v. Hardin was 
decided. Since the decision in that 
case, however, the prohibition sentiment 
has grown with leaps and bounds, and 
the prohibitionists have today the same 
political strength (not as a party, but in 
the parties) as they had before the Civil 
War. The License Cases, it is true, were 
not decided until 1867, but they were 
decided by judges who had been trained 
in the ante-bellum days. Leisy v. 
Hardin and Bowman v. Railway Com- 


* 125 U.S. 465. 
Tt 135 U.S. 100. 
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pany substantially overruled the s0- 
called ‘“‘License Case’’ of Peirce y. 
New Hampshire* and especially the 
position of Mr. Justice Grier taken 
therein.t The cases of In re Raher 
and Delamater v. South Dakota could 
have been satisfactorily and easily de- 
cided by a frank statement on the part 
of the court that the decisions in Bow- 
man v. Railway Company and Leisy vy. 
Hardin were wrong in principle and by 
a frank overruling of them. Instead 
of this there was found the usual re- 
luctance to overrule which has lead to 
so much of the refinement and confusion 
which mars our judge-made law. The 
result is that we have two more cases 
which are right in their immediate re- 
sults and whose ultimate conclusions 
will be followed, but whose reasoning 
and legal doctrines must as time goes 
on be modified and explained, and in 
many particulars must ultimately be 
overruled. In the cases of Bowman vy. 
Railway Company and Leisy v. Hardin, 
the Court, it will be remembered, held 
that it was incompetent for a state leg- 
islature to impose a license fee on or to 
prohibit or in any way restrict the sale 
of liquor imported from an outside state 
while in the original package. In them 
were announced the doctrines, that the 
power of Congress over interstate com- 
merce was exclusive and supreme; that 
silence on the part of Congress implied 
a command that the states should not 
act, and that the protection of the com- 
merce clause of the Constitution con- 
tinued until the original package had 
been broken or the goods had been min- 
gled with the mass of the common prop- 
erty of the state. As a practical gov- 
ernmental proposition they held that 
the state was powerless without federal 
aid to enforce its own public policy in 


* 5 Wall. 462. ’ 
+ See long foot note on p. 214 infra. 
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social and moral matters which in any 
way were connected with interstate com- 
merce unless that social and moral 
policy conformed with that of the 
national Congress and the national 
courts. They gave to the _ inter- 
state commerce clause of the Constitu- 
tion much the same control over state 
legislation and local home rule, as the 
recent judicial constructions of the 
fourteenth amendment have given to 
that clause. They absolutely ignored 
the distinction before made and recog- 
nized between things and regulations 
which were social and moral and those 
which were commercial, and to all intents 
and purposes overruled the License 
Cases and the statement made in the 
case of Gibbons v. Ogden,* ‘‘that in- 
spection laws, quarantine laws, health 
laws of every description, as well as laws 
for regulating the internal commerce of 
a state, originate from powers which 
are reserved to the states.” They 
squarely took issue with the holding 
of the License Cases that— 


“The police powers of the state have uni- 
formly been maintained on the ground that 
the states have a right to make them, and this 
tight is not to be questioned although in the 
exercise of it the laws and powers of the 
United States must be affected, or the remedy 
against alarming evils be incomplete 
the courts have practically and for the best of 
reasons placed such laws on the ground that 
they emanate from exclusive and independent 
powers enjoyed by the states.”” ‘‘The police 
power of a state and the foreign commercial 
power must stand together. Neither of 
them can be so exercised as to materially 
affect the other. The sources and objects 
of these powers are exclusive, distinct and 
independent and are essential to both gov- 
tmmments. The one operates upon our foreign 
intercourse, the other upon the internal con- 
cerns of a state. The former ceases when the 
foreign product becomes commingled with the 
other property in the state. At this point 
the local law attaches and regulates it as it 
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does other property. The state cannot, with 
a view to encourage its local manufacturers, 
prohibit the use of foreign articles or impose 
such a regulation as shall in effect be pro- 
hibition. But it may tax such property 
as it taxes other and similar articles in 
the state either specifically or in the form 
of a license to sell. A license may be 
required to sell foreign articles when those of 
a domestic manufacture are sold without one. 
And if the foreign article be injurious to the 
health or morals of the community, a state may 
in the exercise of that conservative and great 
police power which lies at the foundation of its 
prosperity, prohibit the sale of it.” 

They erred because in their perusal of 
the history and of the decisions of the 
past they failed to distinguish between 
checks or interferences with the freedom 
of interstate commerce which were im- 
posed for the mere purpose of raising 
revenue or the protection of a local 
trade monopoly and those which were 
imposed for the protection of health and 
morals. They failed to distinguish be- 
tween things commercial and things 
social and to realize that it is in the 
latter that the roots of the doctrine of 
home rule and local sovereignty are the 
most firmly embedded, and that no 
government can long endure which 
denies to its localities, in things social 
and moral at least, the ‘‘inherent rights 
of self-protection,’ and the right in a 
large measure to judge of what is and 
what is not dangerous to its morals and 
its social life. 

The first case in which state regula. 
tion based on these considerations was 
involved was that of New York v. Miln,* 
and in it a statute was upheld which 
required the master of every vessel en- 
tering the port of New York to make a 
report in writing of the name, place of 
birth, last legal settlement, age and oc- 
cupation of every passenger under a 
penalty of $75.00 for each person not so 
reported. In this case the Supreme 


* 11 Peters 102. 
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Court quoted with approval its lan- 
guage used in the prior case of Gibbons 
v. Ogden* and in which it said: “But 
we do not place our opinion on this 
ground. We choose rather to plant 
ourselves on what we consider impreg- 
nable positions. They are these: that 
a state has the same undeniable and 
unlimited jurisdiction over all persons 
and things within its territorial limits, 
as any foreign nation, where that juris- 
diction is not surrendered or restrained 
by the Constitution of the United States. 
That, by virtue of this, it is not only the 
right, but the bounden and solemn duty 
of a state, to advance the safety, hap- 
piness and prosperity of its people, and 
to provide for its general welfare, by 
any and every act of legislation which 
it may deem to be conducive to these 
ends; where the power over the partic- 
ular subject, or the manner of its exer- 
cise is not surrendered or restrained, 
in the manner just stated. That all 
those powers which relate to merely 
municipal legislation, or what may, per- 
haps, more properly be called internal 
police, are not thus surrendered or re- 
strained; and that, consequently, in 
relation to these, the authority of a 
state is complete, unqualified and ex- 
clusive.”” It also unqualifiedly granted 
the proposition that the state might 
exclude ‘‘pestilence, either to the body 
or mind, shut out infectious diseases, 
obscene painting, lottery tickets, con- 
victs and other criminals, as well as 
paupers and vagabonds.” It made a 
clear distinction between an act which 
was a regulation of commerce and one 
which was of police, and asserted the 
doctrine that if any law passed by the 
state in the exercise of its police power 
came in conflict with a commercial reg- 
ulation of Congress the latter must 


* 9 Wheaton 1. 
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yield. ‘‘All those powers,’’ said Mr, 
Justice Barbour, ‘‘which relate to merely 
municipal regulations, or what may per- 
haps more properly be called internal 
police, are not thus surrendered or re- 
strained; and consequently in relation 
to these the authority of a state is com- 
plete, unqualified and exclusive.” This 
holding was affirmed in the so-called 
License Cases* and to all intents and 


* “The true question presented by these cases, 
and one which I am not disposed to evade, is 
whether the states have a right to prohibit the sale 
and consumption of an article of commerce which 
they believe to be pernicious in its effect, and the 
cause of disease, pauperism, and crime. I do not 
consider the question of the exclusiveness of the 
power of Congress to regulate commerce as neces- 
sarily connected with the decision of this point. 
It has been frequently decided by this court ‘that 
the powers which relate to merely municipal regu- 
lations, or what may more properly be called 
“internal police,’ are not surrendered by the 
states, or restrained by the Constitution of the 
United States; and that, consequently, in relation 
to these, the authority of a state is complete, 
unqualified, and exclusive.’ Without attempting 
to define what are the peculiar subjects or limits 
of this power, it may safely be affirmed that every 
law for the restraint and punishment of crime, for 
the preservation of the public peace, health, and 
morals, must come within this category. As sub- 
jects of legislation, they are from their very nature 
of primary importance; they lie at the foundation 
of social existence; they are for the protection of life 
and liberty, and necessarily compel all laws on 
subjects of secondary importance, which relate only 
to property, convenience, or luxury, to recede, 
when they come in conflict or collision; salus populi 
suprema lex. If the right to control these sub- 
jects be ‘complete, unqualified, and exclusive’ in 
the state legislatures, no regulations of secondary 
importance can supersede or restrain their opera- 
tions, on any ground of prerogative or supremacy. 
The exigencies of the social compact require that 
such laws be executed before and above all others. 
It is for this reason that quarantine laws, which 
protect the public health, compel mere commercial 
regulations to submit to their control. They re- 
strain the liberty of the passengers, they operate 
on the ship which is the instrument of commerce, 
and its officers and crew, the agents of navigation. 
They seize the infected cargo, and cast it over- 
board. The soldier and the sailor, though in the 
service of the government, are arrested, imprisoned, 
and punished for their offenses against society. 
Paupers and the convicts are refused admission 
into the country. All these things are done, not 
from any power which the states assume to regulate 
commerce or to interfere with the regulations of 
Congress, but because police laws for the preserva- 
tion of health, prevention of crime, and protection 
of the public welfare must of necessity have full 
and free operation, according to the exigency which 
requires their interference. It is not necessary, 
for the sake of justifying the state legislation now 
under consideration, to array the appalling statis- 
tics of misery, pauperism, and crime which have 
their origin in the use or abuse of ardent spirits. 
The police power, which is exclusively in the states, 
is alone competent to the correction of these great 
evils, and all measures of restraint or prohibition 
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purposes in the Passenger Cases,* for, 
although in these later cases the par- 
ticular statute was held unconstitutional, 
it was held so not because of a denial to 
the state of the right to protect itself, 
but because it seemed to the Court that 
the regulations imposed were imposed 
for the purpose of raising money rather 
than for self-protection. 

The next case of importance was that 
of Cooley v. Board of Wardens,t and 
in it was fairly and squarely announced 
the doctrine for which wecontend. That 
doctrine is that, ‘whether the power of 
Congress is exclusive or concurrent with 
alike power in the state, is to be deter- 
mined not from the ature of the power 
itself but from the nature of the subjects 
over which the power is to be exercised. 
Whatever subjects of this power are in 
their nature national or admit only of 
one uniform system or plan of regula- 


tion may justly be said to be of such 
a nature as to require exclusive legis- 


lation by Congress.”’ And it is only in 
the distortion of this case and its real 
holding and not in the statement of the 
tule that the Court erred in the cases 
of Bowman v. Railway Company and 
leisy v. Hardin which followed. Inthem 
the Court, if it desired to be consistent 
with its prior decisions, should have 
aid, not that interstate commerce was 
necessarily national in its character and 
required to be governed undera uniform 
system of regulations and by the federal 
Congress alone and that silence on the part 
ofCongress implieda prohibition on action 
m the part of the states, but that regula- 
tecessary to effect the purposes are within the 
scope of that authority. There is no conflict of 
power, or of legislation, as between the states and 
the United States; each is acting within its sphere, 
id for the public good; and, if a loss of revenue 
thould accrue to the United States from a dimin- 
shed consumption of ardent spirits, she will be 

ainer a thousandfold in the health, wealth, 


ad happiness of the le.’’ 
5 Wall. 462. wiied 


* 7 How. 283. 
t 12 How. 299. 
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tions of commerce which were commercial 
in their nature and based on commercial 
and business reasons were national and 
required to be uniform. How otherwise 
indeed can we justify the numerous 
decisions which have from time to time 
upheld the validity of state regulations 
in regard to the color blindness of 
railroad engineers, which have enforced 
Sunday laws even when applied to 
trains engaged in interstate traffic, and 
which have generally regulated that 
traffic for the protection of the lives of 
their citizens? All of these have seri- 
ously affected the course and speed and 
ease of interstate transportation, and 
the attempt which is sometimes made 
to reconcile them with the theory of 
Leisy v. Hardin by attempting to draw 
a distinction between commerce and 
the agency of commerce is too refined 
to be worthy of sound consideration, and 
will never meet with any degree of pop- 
ular approval in this practical and 
common-sense age. 

Of the truth of these statements and 
that the cases of Leisy v. Hardin and 
Bowman v. Railway Company had 
gone too far in their assertion of national 
sovereignty, Congress and the Supreme 
Court itself were apparently soon con- 
vinced. The decisions in question in- 
deed were a death blow to the move- 
ments for prohibition in the United 
States and seriously threatened to dis- 
rupt the Republican party in whose 
ranks the prohibitionists were chiefly 
to be found. A remedy was necessary, 
but instead of the natural remedy of 
confession of error and repentance which 
every one would have appreciated, a 
nostrum of legal refinement was fur- 
nished which left the people even more 
in the dark as to the fundamental 
theories of governments than before, and 
started another web of entangling legal 
and political refinement. 
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To remedy the evils wrought and to 
stem the tide of popular disapproval the 
so-called Wilson Act was passed. In 
it it was provided ‘‘that all fermented, 
distilled or other intoxicating liquors 
transported into any state or territory 
or remaining therein for use, consump- 
tion, sale or storage therein, shall upon 
arrival in such state or territory be 
subject to the operation and effect of 
the laws of such state or territory, 
enacted in the exercise of its police 
powers, to the same extent and in the 
same manner as though such liquids or 
liquors had been produced in such state 
or territory, and shall not be exempt 
therefrom by reason of being introduced 
therein in original packages or other- 
wise.” 

But if the logic of Leisy v. Hardin 
prevailed, the Wilson Act itself was 
unconstitutional. Sustained, however, 
it had to be unless the Court cared to 
face one or other of the horns of the 
dilemma of popular indignation or an 
overruled decision. It was therefore 
sustained in the case of In re Rahrer* 
and the vested rights and.dignities of 
the case of Leisy v. Hardin protected, 
but by a process of reasoning which is 
difficult to follow and which if followed 
and adhered to will lead to the most 
serious governmental consequences and 
revolutionize our whole constitutional 


theory. The Supreme Court did not. 


attempt to deny the fact that it had 
already decided that the control of Con- 
gress was exclusive until the original 
package had been broken and the prop- 
erty mingled with the common property 
of the state, and covered the first sale in 
the original package. Nor did it deny 
that it was well settled and that it had 
frequently held, that the regulation of 
interstate commerce had been expressly 





* 140 U.S. 545. 
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delegated to Congress by the states, and 
could not be re-delegated by Congress 
even to the states themselves except 
under the sanction of a constitutional 
amendment. Nevertheless it to all in- 
tents and purposes conceded the right of 
re-delegation and merely justified the 
grant by calling it something else. 


“The Constitution does not provide,” the 
opinion said, “‘that interstate commerce should 
be free, but by the grant of this exclusive 
power to regulate it, it was left free except 
as Congress might impose restraint... . 
The laws of Iowa under consideration in 
Bowman v. Railway Company, 125 U. S. 465, 
and Leisy v. Hardin, 135 U. S. 100, were 
enacted in the exercise of the police power of 
the state, and not at all as regulations of 
commerce with foreign nations and among the 
states, but as they inhibited the receipt of 
an imported commodity, or its disposition 
before it had ceased to become an article of 
trade between one state and another, or 
another country and this, they amounted in 
effect to a regulation of such commerce. 
Hence, it was held that inasmuch as inter- 
state commerce . . . is national in its char- 
acter, and must be governed by a uniform 
system, so long as Congress did not pass any 
law to regulate it specifically, or in such a 
way as to allow the laws of the state to 
operate upon it, Congress thereby indicated 
its will that such commerce should be free 
and untrammeled, and that therefore the 
laws of Iowa referred to were inoperative, in 
so far as they amounted to regulations of 
foreign or interstate commerce... It fol- 
lowed as a corollary, that when Congress 
acted at all, the result of its action must be 
to operate as a restraint upon that perfect 
freedom which its silence insured. Congress 
has now spoken, and declared that imported 
liquors or liquids shall, upon arrival in a 
state, fall within the category of domestic 
articles of a similar nature It does not 
admit of argument that Congress can neither 
delegate its own powers nor enlarge those of 
the state. ... But this furnishes no sup- 
port to the position that Congress should not, 
in the exercise of the discretion reposed in it, 
concluding that the common interests did 
not require entire freedom in the traffic in 
ardent spirits, enact the law in question. In 
doing so Congress has not attempted to dele- 
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gate the power to regulate commerce, or to 
exercise any power reserved to the states, 
or to grant a power not possessed by the 
states, or to adopt state laws. It has taken 
its own course and made its own regulation, 
applying to these subjects of interstate com- 
merce one common rule, whose uniformity is 
not affected by variations in state laws in 
dealing with such property. ... Congress 
did not use terms of permission to the state 
toact, but simply removed an impediment to 
the enforcement of the state laws in respect 
to imported packages in their original con- 
dition, created by the absence of a specific 
utterance on its part.” 


This kind of logic is sophistical. It 
discloses a legal refinement with which 
the public have entirely lost patience 
and which is largely responsible for the 
present lack of confidence in the courts, 
for the charge so often made, that “‘that 
may be in the law, but it is not justice or 
common sense.” It could have been 
the result of no other conclusion and 
belief than that the case of Leisy v. 
Hardin had gone too far and that there 
was a certain measure of home rule 
which had to be respected. Either the 
court had to face the angry hostility of 
Kansas, lowa, North Dakota, and the 
rapidly increasing number of prohibition 
states and sanction the Wilson Bill, or 
overrule the cases of Leisy v. Hardin 
and Bowman v. Railway Company. 
But their rule had been not to overrule 
even at the expense of logic. In re 
Rahrer therefore must be reconciled and 
the Wilson Bill sustained. Hence the 
teasoning that in the Wilson Act Con- 
gress was not re-delegating power, but 
merely announcing a rule that the state 
laws should apply. But Congress in the 
act in question had not said what those 
laws should be. They could be different 
in every state. It is too well known 
that the commerce clause was adopted 
because the states were jealous of each 
other and that it was universally con- 
ceded and desired that commerce should 
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be free except as restricted by a central 
and impartial Congress, to need any one 
to prove that the states would never 
have voted for a Constitution which 
should have provided that Congress 
should have the power to regulate com- 
merce between the several states, ‘‘pro- 
vided, however, that if at any time Con- 
gress so desires, it may by act provide 
that any and all of that commerce may 
be regulated by the states as they may 
see fit.” If Congress can provide that 
as soon as liquor comes within its borders 
a state may do with it as it pleases, it 
may relinquish its control over every 
other kind of article. The power to 
regulate is not exercised by you when 
you say to another you may regulate as 
you see fit. Delegatus non potest dele- 
gart holds good in constitutional as well 
as in private law. The reasoning of 
In re Rahrer, indeed, even if clear to the 
legal, will never be clear to the average 
mind. The Constitution of the United 
States gives to Congress what the courts 
in Bowman v. Railway Company and 
Leisy v. Hardin held to be the exclusive 
power to regulate commerce. ‘‘Con- 
gress,” to use the language of Judge 
John J. Jenkins, of Wisconsin, in a recent 
address before the American Bar Asso- 
ciation—* 


“‘surrendered its power of protection so as to 
permit the state to prevent sale by the im- 
porter. This is a regulation of interstate 
commerce by the states and a violation of the 
Constitution, doing indirectly what cannot 
be done directly. The Supreme Court estab- 
lished the limit, and Congress itself recedes 
from its constitutional limitations with the 
approval of the Supreme Court. The act of 
1890 transferred the power of regulation from 
Congress to the states, and it cannot well be 
said that it is a regulation by Congress when 
the states are permitted to regulate. It is 
the power of regulation that is so vital and 
important, not whether a given act is a regu- 





* Reports of Am. Bar. Assoc., vol. xxix, pp. 
418, 444. 
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lation; for anything that in any manner inter- 
feres with the operations of interstate com- 
merce is a regulation and a refusal to permit 
transportation; and a refusal to permit a sale 
by the importer in the original package is a 
regulation by the states. As said by the 
Supreme Court, ‘the power to regulate is the 
power to prescribe the rules by which com- 
merce is to be governed.’ It is the power 
of regulation which is transferred from Con- 
gress to the states. It does not make any 
difference whether it is called a delegation of 
power by Congress to the states to prohibit 
transportation of interstate commerce or a 
regulation of interstate commerce by Congress. 
The effect is the same, for it permits the state 
to regulate interstate commerce. It is not a 
question of name, but right and power. The 
equality and freedom sought by the fathers 
is seriously interfered with. Commerce is 
not as free as one would be led to believe 
after reading this opinion of the Supreme 
Court; not as free as the Constitution in- 
tended. The citizen has not the right the 
language of the case implies. Prior to the 
act of 1890, under the broad principles of the 
freedom of commerce between the states, the 
citizen could freely contract to receive and 
ship his products from state to state, and 
return with his money. Now he has a re- 
stricted freedom of commerce, he cannot ship 
the products and return with his money.” 


And that In re Rahrer and the Wilson 
Act had gone too far and were antago- 
nistic to the logic and reasoning of 
Leisy v. Hardin and Bowman v. Railway 
Company, to say nothing of the License 
Cases, the Supreme Court of the United 
States seemed for a time itself to have 
realized. The result was a line of 
decisions restricting the operation of the 
Wilson Act. Sweeping though that act 
was in its terms, the Court held that its 
provisions only became operative after 
there had been an actual or constructive 
delivery of the liquor to the consignee. 
It was held that a statute of the state of 
Iowa was unconstitutional which pro- 
hibited railroad companies from deliver- 
ing or carrying for the purpose of deliv- 
ery liquors to consignees within the state 
without having] first obtained a certifi- 
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cate from the auditor of the county in 
which said liquors were to be trans- 
ported or consigned for transportation, 
certifying that the consignee was duly 
authorized to sell such intoxicating 
liquors in such county, when applied to 
liquors shipped from a point in Illinois 
to a citizen of lowa at his residence 
within the last named state, and while 
in transit from its point of shipment to 
its delivery to the consignee.* The 
court also held an act of South Carolina 
to be unconstitutional in so far as it com- 
pelled a resident of the state who desired 
to order alcoholic liquors shipped in 
from another state for his own use to 
first communicate his purpose to a state 
chemist.¢ It in short held that the 
laws of the state could not operate, even 
after the passage of the Wilson Act, 
until the goods had reached their desti- 
nation, which was practically the 
stomach of the importer, and that 
though he could be prevented from sell- 
ing or giving away intoxicating liquors, 
even in the original package, he could 
not be prevented from importing them 
for his own personal use or at any 
rate from receiving them into his pos- 
session. 

But again the court was in trouble. 
Individual trade was everywhere en- 
couraged by the liquor men, and the pro- 
hibition states were not merely flooded 
with liquor advertisements but with 
liquor drummers who, in order to avoid 
the local laws, were in the habit of 
merely taking written offers for the 
purchase of liquor to be shipped into 
the states and which did not become 
contracts until accepted by the foreign 
houses. To prevent this method of 
solicitation the state of Iowa imposed 
a license fee “upon the business of 
selling or offering for sale intoxicating 





* Rhodes v. Iowa, 170 U.S. 4 
t Vance v. Vanderwok, 170 U. i 468. 
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liquors within the state by any traveling 
salesman who solicits orders by the jug 
or bottle in lots less than five gallons.” 
This act the Supreme Court of the 
United States sustained in the case of 
Delamater v. South Dakota,* and this 
it did in spite of the fact that it had 
already held that the power of the states 
to regulate intoxicating liquors did not 
become operative until the liquors had 
reached their destination. To reach 
this necessary conclusion, for it was 
absolutely necessary for the Court to 
catch up with popular opinion and to 
appease the prohibition states, the fol- 
lowing logic was resorted to: ““As we 
have stated, decisions of this Court 
interpreting the Wilson Act have held 
that that law did not authorize state 
power to attach to liquor shipped from 
one state into another before its arrival 
and delivery within the state to which 
destined. From this it is insisted, asnone 
of the liquors covered by the proposals 
in this case had arrived and been deliv- 
ered within South Dakota, the power of 
the state did not attach to the carrying 
onjof the business of soliciting proposals, 
for until the liquor arrived in the state 
there was nothing on which the state 
authority could operate. But this is 
smply to misapprehend and misapply 
the cases and to misconceive the nature 
of the act done in the carrying on the 
business of soliciting proposals. The 
tulings in the previous cases to the 
eflect that, under the Wilson Act, state 
authority did not extend over liquor 
shipped from one state to another until 
arrival and delivery to the consignee at 
the point of destination, were but a rec- 
ognition of the fact that Congress did 
not intend, in adopting the Wilson Act, 
even if it lawfully could have done so, to 
authorize one state to exert its author- 
ity in another state by preventing the 
* 205 U.S. 93. 
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delivery of liquor embraced by trans- 
actions made in such other state. The 
proposition here relied on is widely 
different, since it is that, despite the 
Wilson Act, the state of South Dakota 
was without power to regulate or con- 
trol the business carried on in South 
Dakota of soliciting proposals related 
to liquor situated in another state. But 
the business of soliciting proposals in 
South Dakota was one which that state 
had a right to regulate, wholly irrespec- 
tive of when or where it was contem- 
plated the proposals would be accepted 
or whence the liquor which they em- 
braced was to be shipped. Of course, 
if the owner of the liquor in another 
state had a right to ship the same into 
South Dakota as an article of interstate 
commerce, and, as such, there sell the 
same in the original package, irrespec- 
tive of the laws of South Dakota, it 
would follow that the right to carry on 
the business of soliciting in South 
Dakota was an incident to the right to 
ship and sell, which could not be bur- 
dened without directly affecting inter- 
state commerce. But as by the Wilson 
Act the power of South Dakota attached 
to intoxicating liquors when shipped 
into that state from another state after 
delivery but before the sale in the orig- 
inal package, so as to authorize South 
Dakota to regulate or forbid such sale, 
it follows that the regulation by South 
Dakota of the business carried on 
within its borders of soliciting proposals 
to purchase intoxicating liquors, even 
though such liquors were situated in 
other states, cannot be held to be repug- 
nant to the commerce clause of the 
Constitution, because directly or indi- 
rectly burdening the right to sell in 
South Dakota, a right which by virtue 
of the Wilson Act did not exist.”’ 

Here again we find a legal refinement 
which it is hard to understand or to 











220 








justify. It is difficult to understand 
why the solicitude of the courts over 
the interstate powers of Congress should 
be so great as to preclude the state from 
prohibiting a person from ordering liquor 
shipped to him from another state or 
from interfering with that liquor while 
in transit, but should nevertheless permit 
the state to prohibit the making of an 
offer to make a contract for such ship- 
ment. Surely in the later case as in the 
former the state is regulating interstate 
commerce. Is there not a serious ques- 
tion indeed whether, after all, the art 
of refinement and discrimination has not 
been carried too far by our courts, and 
whether more frankness is not now 
being imperatively demanded. There 
is nothing sacred in a theory of law or 
in a governmental policy which has 
outlived its usefulness or which was 
radically wrong in the beginning. 
Respect for the courts, it is true, may be 
won by a respect on their part for the 
precedents of the past and an obedience 
to the law and a reasonable consistency. 
Much of our business stability rests 
upon a wise conservatism. But after 
all truth is truth and logic is logic, 
and a complete change of front is 
not the less complete because justified 
by an attempted reconciliation with 
prior decisions which ignores logic and 
distorts premises. After all it is obedi- 
dience to the letter and spirit of the 
Constitution that is required of the 
courts, and not to any particular con- 
struction which they or their predec- 
essors may have put upon it. The 
question is What is the law and what is 
the true public policy? not What did 
Mr. Justice So and So say about it? 
What is the Constitution? not How did 
So and So construe it? Many of the 
constructions of the past were adopted 
under totally different social and indus- 
trial conditions than now prevail, and 
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are unadapted to our modern life 
and commercial and national growth. 
Many, too, were adopted without suffi- 
cient deliberation or information. There 
is no ground for the fear so often evi- 
denced of overruling prior decisions, 
The public have lost their respect for the 
law, not because it has from time to 
time been changed to meet new condi- 
tions or because long standing errors 
have been now and then corrected, but 
because of its growing refinement and 
incomprehensibility. Each new dis- 
tortion, each new surrender of basic 
principle and of irresistible logic, paves 
the way for still further surrender, makes 
the law less and less certain, and en- 
courages that class of lawyers, now only 
too common, whose main business seems 
to be to teach their clients how to violate 
the basic principles of society and human 
kinship and by the weapons of delay 
and obstruction to hinder if not prevent 
all progress and all reform. 

The writer believes that the only 
logical theory to be deduced from the 
real spirit, though not necessarily from 
the logic of the decisions, and a survey 
of our historical growth and advance- 
ment, is that from the beginning the 
Constitution recognized people rather 
than states, but people who had surren- 
dered or rather conceded to the central 
government powers which were com- 
mercial and national only and _ had 
chosen in all matters which were local 
and social to remain under the sover- 
eignty of the states to which they 
belonged and with which they had 
united. We cannot get away from the 
theory of the social civil compact in 
society, whatever we may do. Whenever 
a new state is formed, whenever a con- 
stitution is adopted, the compact is 
made. Whenever a new emigrant be 
comes a citizen and is naturalized, he in 
turn promises and is promised. There 
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isa mutual covenant. The new citizen 
in return for the blessings of govern- 
ment, the privilege of living in an organ- 
ized society and sharing in its protection, 
relinquishes a certain amount of personal 
freedom as well as the right to foreign 
protection. The state promises a cer- 
tain amount of opportunity and protec- 
tion. In every one of the American 
states the citizen expressly or impliedly 
subscribes to the doctrine that the pub- 
lic welfare is the highest law, and 
promises to so use his own rights as 
not to injure those of others. He agrees 
to yield obedience to and concedes to 
the government of the state the power 
to pass laws for the furtherance of the 
public good, practically conceding that 
he no longer claims any right to prop- 
erty or to liberty in that which is injuri- 
ous to the state as a whole. He how- 
ever retains his natural rights in all 
things else. This is the first and great 
commandment of every civilized society. 
It is the gist of the fifth and fourteenth 
amendments, which have been adopted 
into the constitutions of practically all 
if not all of the American states, and it 
expresses the unwritten constitution of 
every civilized country. This is a citi- 
znship of the state, and when the 
American colonists consented to the 
formation of the new central govern- 
ment and to yield obedience thereto, 
they surrendered to it no jurisdiction in 
these matters nor withdrew any of their 
allegiance from their respective states in 
so far as they were concerned. But there 
was an allegiance which they yielded 
to the central government and which 
they withdrew from the several states. 
It was in things especially national; in 
things pertaining to the currency, the 
postal system, peace and war, to inter- 
course with foreign nations, and above 
all interstate commerce. Formerly, per- 
haps, the state had control of these 


things, that is to say in the interregnum 
between the Declaration of Independence 
and the adoption of the Constitution. 
Before this time Great Britain perhaps 
had control of these things. At any 
rate it had control over intercourse with 
foreign nations. Now there was a new 
social compact made. The citizen re- 
affirmed his former contract with his 
state in all things except those which 
were national and commercial. Asfaras 
these things were concerned he changed 
his sovereign. He agreed to yield obedi- 
ence henceforth to the central govern- 
ment in so far as they were concerned, 
but he took back and retained his natural 
rights in and concerning them in so far 
ashis former state was concerned. 
Henceforth the compact ran that in so 
far as the right to engage in and enjoy 
the privileges of interstate commerce 
and commerce with foreign nations and 
with the Indian tribes was concerned, he 
should be free from all restrictions and 
all control except that which should be 
imposed by the central government. He 
had yielded to that central government, 
however, no control over his private and 
his social life. He had agreed with the 
citizens of his own state that he should 
so use his rights and liberty as not to 
injure the rights and liberty of others. 
He had agreed to respect the morals 
and ideals of the state. He had agreed 
to consider as injurious and as a nuisance 
to others that which the enlightened 
intelligence of the majority, as repre- 
sented in the state constitutions and in 
the decisions of the state courts, should 
so consider, and not to use or sell or 
deal in that which the public policy of 
his state forbade. His right to be free 
and unmolested in so far as interstate 
commerce was concerned, except when 
Congress itself should desire to interfere, 
did not, however, confer upon him or 
imply the right to use or sell or give 
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away within the state that which the 
morals and public policy of the state 
forbade. 

Is not this practically the result of 
the Wilson Act and of the cases Jn re 
Rahrer and Delamater v. South Dakota, 
and should it not be definitely stated 
and the network of conflict and refine- 
ment and faulty logic be removed, even 
if in order to do so it is necessary to 
state that former cases have been over- 
ruled? As it is, the cases cannot be 
reconciled and an attempt to do so only 
leads to inexplicable confusion. Each 
new distortion, each new surrender of 
basic principle and of irresistible logic, 
paves the way for still further surrender, 
and makes the law less and less certain. 
The fundamental fact remains that a 
reasonable amount of social home rule 
is absolutely necessary to the perma- 
nence of a federated nation, and that 
whenever the social policies of a state 
are really affected, the courts will find 
some theory by which to abate the 
exclusiveness of Congressional control. 

Up to the time of the Bowman case, 
indeed, there were no decisions which 
denied to the state this right of self- 
protection and of formulating its own 
social and moral code. It is true that 
in the early cases, asin the later, the 
exclusive power to regulate interstate 
commerce was held to be vested in 
Congress and in Congress alone,* and that 
this was later somewhat modified by 
the recognition of a concurrent power;t 
that is to say, the power of the state 
to act until Congress itself had acted 
on the subject inconsistently with state 
action. And that later still this con- 
cession was repudiated or modified and 
the statement made that the concurrent 
power could never exist in things that 
_® 3 Madison Papers 1585; Passenger Cases 


7 How. 283-396; Brown v. Maryland, 12 Wheat. 419 
mo Wilson v. Blackbird Creek Marsh Co., 2 Peters 
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were national in their nature and that 
interstate commerce was one of these,* 
But up to the time of the Bowman case 
all of these decisions were in relation to 
matters and transactions which were 
fiscal and commercial in their nature, 
and none of them were in connection 
with matters in which health or morals 
were concerned. 

The decision in the case of Bowman y, 
C. N. W. Ry. Co., on which the later 
case of Leisy v. Hardin is based, is not 
indeed supported by the history and 
decisions of the past and contains a 
remarkable non sequitur. 


“If the state of Iowa,” the Court says, 
“may prohibit the importation of intoxi- 
cating liquors from all other states, it may 
also include tobacco, or any other article, 
the use or abuse of which it may deem dele- 
terious. It may not choose, even, to he 
governed by considerations growing out of the 
health, comfort, or peace of the community. 
Its policy may be directed to other ends. It 
may choose to establish a system directed to 
the promotion and benefit of its own agricul- 
ture, manufactures, or arts of any descrip- 
tion, and prevent the introduction and sale 
within its limits of any or of all articles that 
it may select as coming into competition 
with those which it seeks to protect. The 
police power of the state would extend to 
such cases, as well as those in which it was 
sought to legislate in behalf of the health, 
peace, and morals of the people. In view 
of the commercial anarchy and confusion 
that would result from the diverse exertions 
of power by the several states of the Union, 
it cannot be supposed that the Constitution 
or Congress has intended to limit the freedom 
of commercial intercourse among the people 
of the several states.” 


Here the Court failed to recognize the 
distinctions and demarkations which it 
itself had frequently made in former 
decisions. Even the seemingly clinching 
question, ‘“‘Can it be supposed that by 
omitting any express declarations on 
the subject Congress has intended to 


* See Leisy v. Hardin and Bowman v. Rail- 


way Co., supra. 
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submit to the several states the decision 
of the question in each locality of what 
shall and what shall not be articles of 
traffic in the interstate commerce of the 
country ’—if so, it has left to each state, 
according to its own caprice and arbi- 
trary will, to discriminate for or against 
every article grown, produced, manufac- 
tured or sold in any state and sought to be 
introduced asan article of commerce into 
any other,” and that which afterwards 
appears in the opinion, if fairly weighed, 
gives no ground for apprehension. The 
safeguard lies in the fourteenth amend- 
ment, which provides that no state shall 
deprive any person of life, liberty or 
property without due process of law. 
Every unreasonable statute is invalid 
under this provision, and by enforcing 
this provision the federal courts can put 
a stop to all unreasonable legislation. 
The Supreme Court certainly had no 
grounds for apprehension in the Bow- 
man case. It could not contend that 
the prohibition of the sale of liquor, if 
deemed necessary by the state, was 
an unreasonable exercise of legislative 
power, since it itself repeatedly held that 
liquor, although a subject of commerce, 
was more or less tainted and that a 
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state might constitutionally prohibit its 
manufacture and sale within its borders 
without violating the fourteenth amend- 
ment or depriving any one of life, liberty 
or property without due process of law. 
It had even gone so far as to hold 
that no compensation need be given to 
brewers and others who had been ruined 
by the adoption of a state prohibitory 
policy and whose buildings and invest- 
ments had been rendered worthless.* 
The trouble lies in the fact that the 
Court failed to make a distinction be- 
tween provisions which were social and 
moral and those which were commercial. 
The dread expressed in the opinion that 
the state, if allowed to restrict the im- 
portation of liquor, would restrict the 
importation of articles generally and for 
commercial purposes alone is worthy of 
but little consideration. Every one con- 
cedes and has always conceded that 
such regulations would be invalid, not 
merely as unjustifiable regulations of 
interstate commerce, but as deprivations 
of property without due process of law. 
It has never been contended that the 
police powers of the state extend thus 
far. 


* Mugler v. Kansas, 123 U.S. 623. 
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HEN forth to the front 
With clangor of arms 

The soldier shall go 
’Mid war’s alarms 

To shoulder the brunt 
Of freedom’s woe, 
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His heart must be strong, 
His heart must be true, 
For the battles are long, 
And the victories few, 
And the world demands that he loyal be 
To the cause that is just, to the cause that is free. 


Ah! must there be a lower standard for 

The strife of peace than for the strife of war? 
May, then, the man who marches to the field 
Of legal battles fling his arms and yield, 

Or seek by treachery and trick to gain 

The goal without which living is in vain? 

May he, then, stab fair Justice in the back 
And traitor turn, and all her temples sack? 
Transform her patient blessings to a curse 

And prostitute her virtue for a purse? 


The world is sick of quibblings, sick of shams, 
And sick of smiling wolves that fleece the lambs, 

It wants but justice, wants but simple right, 

It merely asks for honor in the fight; 

Great God! the hour has come when we must clear 
The legal fields from poison and from fear; 

We must re-mold our standards—build them higher, 
And clear the air as though by cleansing fire, 

Weed out the damning traitors to the law, 
Restore her to her ancient place of awe. 


For nothing below 
And nothing above 
Shall last to the end 
If it be not love; 
We must meet our foe 
As we meet a friend, 
We must play him fair 
If justice be done, 
If we be not square 
No goal is won; 
And the world demands that we loyal be 
To the cause that is just, to the cause that is free. 


Cambridge, Mass. 





Practical Legislation for Governmental Surveillance of 
Corporations 


By Perey Morse, C.P.A., of New York 


HE nefarious practices of corpo- 
7. rations and their pernicious influ- 
ence in politics and business, have been 
the subject of much discussion in the 
public press and by politicians and 
others in the past two or three years. It 
can be asseverated that the people have 
just cause for complaint, but we must 
not lose sight of the fact that corporate 
organizations are a necessity, as large 
business enterprises could not be suc- 
cessfully conducted in any other manner. 

In the general clamor, however, no 
practical plan has as yet been proposed 
making it impossible for corporations 
to commit acts inimical to public inter- 
ests. 

Corporations exist by consent of the 
government (in this country by consent 
of the governed) hence the government 
should supervise the business conducted 
by corporations. This fact is believed 
by the people and admitted by the cor- 
porations. Therefore, the only question 
would seem to be the equitable mode of 
procedure. 

The Constitution of the United States 
gives power to Congress to regulate 
commerce between the states; hence 
legislation that is constitutional could 
be enacted by Congress providing a 
system for the inspection of all corpo- 
rations doing an interstate business. 

A necessary part of this system would 
be the appointment of a large corps of 
inspectors of corporations. Unless the 
proper class of inspectors is employed 
the accomplishment of the desired 
object would at once be defeated. Ex- 
perts with the requisite training rarely 
accept government employment, in- 


asmuch as the private remuneration of 
such men for their skill, knowledge, 
industry and integrity is far greater 
than the government would be willing 
to pay them. It therefore follows that 
the government would be obliged to 
appoint as inspectors of corporations 
men without any special training, 
thereby enormously increasing the ex- 
penses of the government, without 
effect. In the majority of cases the 
appointment of these pseudo-experts 
would be secured through political or 
subtle influences opposed to govern- 
mental regulation. 

During the Roosevelt administration 
an enormous amount of money was 
spent by the government (and there is 
no way for the public to ascertain the 
amount) in investigating so-called trusts 
in order to obtain evidence of violation 
of the law. In many instances suit was 
brought by the government, but without 
results; not because there were no 
violations of the law, but because the 
evidence obtained by the government 
was faulty. Notable examples of this 
were the failure of the so-called beef 
combine case and the Standard Oil case, 
in which Judge Landis imposed the now 
famous $29,000,000 fine, which ap- 
pealed to the American sense of humor, 
and caused an interminable number of 
cartoons and jokes to appear in the 
newspapers and periodicals. Notwith- 
standing the humor, confidence was still 
further destroyed and thoughtful people 
heaved a sigh of relief when the higher 
courts came to the rescue and reversed 
Judge Landis. 

The government has now practically 
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abandoned the prosecution of the 
Standard Oil Company and other so- 
called trusts, and it is rumored that it 
is President Taft’s intention to alter the 
character of the Bureau of Corporations 
and reorganize it in connection with 
the Inter-state Commerce Commission 
and the Department of Justice, as he 
apparently recognizes the futility of 
obtaining results otherwise. 

Many states have recognized the 
necessity of creating a competent body 
of trained men, expert in economics, 
the science of accounts, commercial 
law and corporate organization, hence 
their legislatures have enacted laws 
regulating the practice of accountancy 
and providing for the granting of the 
degree of Certified Public Accountant 
(C.P.A.) to those having the requisite 
qualifications and passing the pre- 
scribed examinations, thereby placing 
this profession upon the same plane as 
the practice of law and medicine. The 
state of New York enacted laws in 1896 
regulating the accounting profession, 
many of the larger states having since 
done likewise. 

If Congress enacted legislation pro- 
viding for the employment of the Certi- 
fied Public Accountant, who is inde- 
pendent of political parties and corrupt 
influences, by all corporations doing an 
interstate business (the corporation 
to pay the accountant’s fees) and made 
such employment a part of the plan of 
reorganization of the Bureau of Cor- 
porations in connection with the Inter- 
State Commerce Commission and the 
Department of Justice, absolute control 
of corporations doing an _ interstate 
business could be effectually secured 
with a minimum expense to the govern- 
ment. 

Legislation along the following lines 
would be simple and efficacious, and an 
effectual check would be put on corpo- 
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ration wrongdoing. Preventing viola- 
tion of the law is better than prosecu- 
tion :— 

First. Create and grant the degree of 
Federal Accountant (F. A.) to the Certified 
Public Accountant (C. P. A.) who has received 
this degree from his state, and after he is sworn 
to faithfully perform his duties as Federal 
Accountant issue a certificate to him. 

Second. All corporations doing an inter. 
state business should be compelled to have 
their business investigated and accounts 
audited annually by the Federal Accountant, 
the corporation paying the Federal Accountant 
a fee commensurate with his services. 

Third. The proper governmental depart- 
ment to prescribe the necessary form of the 
Federal Accountant’s report, but it should 
consist generally of the following: (a) Text or 
comments on irregularities or unusual cir- 
cumstances that may have occurred during 
the period under investigation and audit, 
also such explanations of various items as 
may be deemed necessary, together with sug- 
gestions for the improvement of the account- 
ing system. (b) Certified General Balance 
Sheet (Assets and Liabilities—Assets segre- 
gated as follows, Invested Assets, Current 
Assets and Deferred Assets; Liabilities segre- 
gated as follows, Capital or bonded debt, 
Current Liabilities, Deferred Liabilities, Sur- 
plusand Reserves) all amounts where necessary 
being supported by schedules showing detail. 
(c)Certified Statement of Incomeand Profit and 
Loss; all amounts where necessary being 
supported by schedules showing detail. 

Fourth. One copy of the Federal Account- 
ant’s report to be filed with the proper gov- 
ernmental department, and one or more copies 
with the corporation; the contents of all 
reports to be regarded by the governmental 
department as confidential unless it is shown 
that the corporation has violated the law, 
when it shall be the duty of the proper gov- 
ernmental department to immediately begin 
suit against such corporation. 

Fifth. Federal Accountants wilfully cer- 
tifying to a false General Balance Sheet or 
Statement of Income and Profit and Loss, or 
willfully making any false statements, shall 
be deemed guilty of having committed a 
crime, punishable by a fine of not less than 
One Thousand ($1,000.00) Dollars, and im- 
prisonment for not less than one year at hard 
labor, and the forfeiture of their certificate as 
Federal Accountant. 
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Sixth. At the annual or shareholders’ meet- 
ing of the corporation the shareholders are to 
select the Federal Accountants for the ensuing 
fiscal year, such selection to be approved by 
the proper governmental department, thus 
minimizing the influence of the officers and 
directors of the corporation on the Federal 
Accountant. In the event of the shareholders 
failing to choose the Federal Accountants for 
the ensuing year, they are to be appointed by 
the proper governmental department. 


Seventh. A certified copy of the General 
Balance Sheet and a certified copy of the 
Statement of Income and Profit and Loss (but 
without the supporting schedules showing 
detail) to be mailed by the Federal Account- 
ant direct to the shareholders of record at the 
end of the corporation’s fiscal year. 


Practically every corporation in the 
United States does an interstate busi- 
ness, whether it be financial, railroading, 
manufacturing or mercantile, as any 
corporation manufacturing or selling, 
shipping or carrying a pound of mer- 
chandise, or carrying on any business 
whatsoever between the different states, 
is doing an interstate business. 

It may be said that laws such as the 
above would be class legislation, as the 
Certified Public Accountant would be 
benefited. While it is true that the 
business of these experts would be in- 
creased, still the public as a whole 
would be benefited. It would decrease 
taxation, as the expense of the investi- 
gations would be borne by the corpora- 
tion instead of the government, as has 
been the case during the last administra- 
tion; it would benefit the security holders 
of corporations, especially the minority 
shareholders; it would inspire confidence 
and effectually stop agitation from which 
the country has suffered, and would 
help restore confidence and prosperity. 

The Bureau of Corporations in recent 
reports has taken rather distinct grounds 
in favor of publicity of accounts and 
transactions pertaining to corporations, 
and the plan outlined above gives pub- 


licity in its true sense, and where it 
is most desired, without divulging 
confidential business information that 
might be used by rival concerns. 

The services of the Federal Account- 
ant could also be utilized in the exami- 
nation of national banks, which would 
be a great improvement over the present 
incompetent national bank examiners 
who are subject to political influences. 

The Federal Accountant would report 
direct and fully to the Comptroller of 
the Currency on the condition of the 
national bank examined by him, also 
to the bank officials, and at the same 
time he would send by mail direct to the 
shareholders a certified copy of the 
General Balance Sheet, and a certified 
copy of the Statement of Income and 
Profit and Loss. 

The Federal Accountant for the en- 
suing year to be chosen by the share- 
holders of the national bank at their 
annual meeting. 

Great Britain is far in advance of the 
United States in the regulation of its 
corporations, or, as they are called, 
Limited Companies. Following are ex- 
cerpts from its Companies Acts :— 

1862, Section 83. ‘‘Once, at the least, in 
every year the accounts of the company shall 
be examined, and the correctness of the bal- 
ance sheet ascertained, by one or more 
auditor or auditors.’’ Sections 84 to 94 
contain detail as to the manner in which the 
audit is to be conducted. 

1879, Section 7. ‘‘Once, at the least, in 
every year, the accounts of every banking 
company registered after the passing of this 
act as a limited company shall be examined 
by an auditor or auditors, who shall be elected 
annually by the company in general meeting.” 

1900, Section 21 (2). “If an appointment 
of auditors is not made at an annual general 
meeting the Board of Trade may, on the appli- 
cation of any member of the company, appoint 
an auditor of the company for the current 
year, and fix the remuneration to be paid to 
him by the company for his services.” 

1907, Section 19 (1). ‘‘Every auditor of 





228 


the company shall have a right of access at 
all times to the books and accounts and 
vouchers of the company, and shall be entitled 
to require from the directors and officers of 
the company such information and explana- 
tion as may be necessary for the performance 
of the duties of the auditors.’’ (2) ‘‘The 
auditors shall make a report to the share- 
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holders on the accounts examined by them, 
and on every balance sheet laid before the 
company in general meeting during their 
tenure of office, and the report shall state,” 
etc., etc. The auditor (or auditors) employed 
by the shareholders of the Limited Companies 
is known in England as the Chartered Ac. 
countant (F.C. A.). 
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Articles on Topics of Legal Science 
and Related Subjects 


Admiralty (Death Claims). ‘“‘A New De- 
velopment in the Application of Extra-Terri- 
torial Law to Extra-Territorial Marine Torts.” 
By George Whitelock. 22 Harvard Law Re- 
view 403 (Apr.). 

“From the mine gee | it is apparent that 
there is no present right of recovery for loss 
of life by negligence on the high seas, either 
by the general maritime law of the United 
States or by federal statute. It is now also 
settled by the Hamilton and La Bourgogne 
cases, that if the owner of an offending em 
surrenders the remains of his property wit 
freight pending in order to limit his liability, 
persons entitled to an action by reason of 
the death of their decedent under the law of 
the ship’s flag or domicile, will be allowed, 
upon being brought into court, to participate 
in the distribution of the fund. ut on the 
other hand it has not yet been determined 
by the Supreme Court in a case of death on 
the high seas, that a lien created upon the 
ship itself by a statute of one of the American 
states will be enforced in admiralty, nor has 
it been expressly decided by that court that 
an action 1m personam will lie in the admiralty 
under a statute of the state of the ship’s 
domicile. What may be the next step in the 
development of the law does not yet 
appear.” 

Aliens (Status). ‘‘Aliens Under the Federal 
Laws of the United States. II, Federal 
Legislation: Shipping, Patents, Trademarks, 
and Copyrights.’”” By Samuel MacClintock. 
3 Illinois Law Review 565 (Apr.). 


This is the second of a series of four papers, 
the first of which was reviewed in 21 Green 
Bag 166 (Apr.). 

“In pth a this chapter we see that 
our policy with regard to shipping has fol- 
lowed closely British precedents. ... The 
legislation regarding patents ... made no 
discrimination against aliens at first. Then 
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followed a period in which the privileges of 
our patent laws were confined to citizens. ... 
Such legislation was finally swept away and 
the alien put upon the same footing as citi- 
zens. As to trademarks, alien friends have 
always been entitled to the protection of 
their property.”” An alien is protected in 
his common ie property in both published 
and unpublished works of authorship, though 
copyright laws confine their benefits to 
citizens. “In 1891 an international copy- 
right act was passed, extending the benefits 
of our copyright laws to aliens upon terms 
of reciprocity.”’ 

Bankruptcy (Unrecorded Liens). ‘The 
Position of a Trustee in Bankruptcy with 
Reference to Unfiled or Unrecovered Chattel 
Mortgages and Conditional Sale Contracts.” 
By Ralph W. Aigler. 7 Michigan Law Re- 
view 474 (Apr.). 

The principles of York Mfg. Co. v. Cassell, 
201 U.S. 344, 26 Sup. Ct. Rep. 481, 50 L. Ed. 
782, are here discussed. In this case the 
United States Supreme Court held that an 
adjudication in bankruptcy was not equiva- 
lent to a judgment, attachment, or other 
specific lien upon the machinery sold to the 
bankrupt by the York Mfg. Co., and that the 
trustee, representing only general creditors, 
was not entitled to the property in question, 
which had been sold under a conditional sale 
contract unfiled as required by Ohio law. 


Bucks Stove Co. Case. See Injunctions. 

Bulk Sales Laws. Valuableand comprehen- 
sive editorial discussion, 7 Michigan Law Re- 
view 504 (Apr.). 

Child Labor. ‘‘The Child and the Law.” 
By A. J. McKelway. Annals of the American 
Academy of Political and Social Science, v. 32, 
No. 2, Supplement, p. 63 (Mar.). 

Illinois. ‘‘The Present Situation in IIli- 
nois.” By Edgar T. Davis. Annals of the 
American Academy of Political and Social 
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Science, v. 32, No. 2, Supplement, p. 153 


(Mar.). 

Kentucky. Report of the Kentucky Child 
labor Association. Amnals of the American 
Academy of Political and Social Science, v. 32, 
No. 2. Supplement, p. 172 (Mar.). 


Louisiana. ‘‘The Forward Step in Louisa- 
ana.” By Jean M. Gordon. Annals of the 
American Academy of Political and Social 
Science, v.32, No. 2, Supplement, p. 162 (Mar.) 


Mississippi. ‘‘The Difficulties of Child 
Labor Legislation in a Southern State.”” By 
James R. McDowell. Annals of the American 
Academy of Political and Social Science, v. 32, 
No. 2, Supplement, p. 166 (Mar.). 

See also Juvenile Crime, Labor Regulation. 


Codification. See Marriage and Divorce. 


Conflict of Laws. 
riage and Divorce. 


Constitutional Law. See under special 
topics, ¢. g., Bulk Sales Laws, Government, 
Interstate Commerce, Jury Trial, Labor Regu- 
lation, Monopolies, Status. 


Contracts. ‘‘Mutuality of Options.” By 
R. T. Holland. 7 Michigan Law Review 484 
(Apr.). 

Under the present current of authorities 
there is considerable doubt as to the validity 
of options. 

“Whe difficulty appears to have been that 
the lack of mutuality . . . is more apparent 
than real, and that courts have sometimes 
been impressed more with one contractual 
phase of the option than the other, for an 
option is really a compound contract. 

“It would seem on principle, then, that 
there ought to be no doubt that the vendee 
in an option does acquire a chose in action, 
and that he ought to have not merely the 
tight of specifically enforcing such a contract, 
but in the event that the vendor has placed 
it beyond his power to convey the lands by 
disposing of them to innocent third parties, 
that the vendee should have a right os action 
against the vendor for his damages, and that 
these damages should not be limited merely 
to the consideration for the option.” 


See Corporations, Mar- 


See also Procedure. 
Conversion. 
Conveyances. See Torrens System. 


Corporations. ‘‘Nature of Stockholders’ In- 
dividual Liability for Corporation Debts.”’ 
By Wesley Newcomb Hohfeld. 9 Columbia 
Law Review 285 (Apr.). 

A learned and most carefully prepared 
article, analyzing and discussing the specific 
principles concerned in Risdon Iron & Loco- 
motive Works v. Furness, L. R. (1905) 1 K. B. 
304, affirmed L. R. (1906) 1 K. B. 49. 

“The decision involves, as of most imme- 


See Measure of Damages. 
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diate interest and practical importance, a 
uestion in the conflict of laws, that is to say: 
ccording to what law should be determined 

the stockholders’ individual liability or non- 

liability for the debts of the corporation? 

. . . Asa result of that discussion the fol- 

lowing conclusions are suggested: that a cor- 

poration is simply an association of natural 

ersons organized and doing business under 
orms, methods and procedure that are su 
generis; that all corporate transactions can 
be adequately understood and stated only in 
terms of the rights, powers, liberties, duties, 
liabilities, disabilities, etc., of the natural 
persons concerned; that, in the case of an 
ordinary ‘limited liability’ corporation or com- 
pany, such as the Copper King, Limited, it is 
the stockholders that are really subject to the 
only obligations existing in favor of corpora- 
tion creditors; that such obligations and the 
liabilities resulting from a breach are really 
‘quasi-joint’ and quasi-contractual; that, so 
far as a California corporation is concerned, 
the obligation and liability are closely analo- 
gous to the ordinary joint and several obliga- 
tion and liability; that both the corporate 
(or quasi-joint) and the individual (or sev- 
eral) obligations and liabilities of the stock- 
holders are quasi-contractual rather than 
strictly contractual; that the same is true of 
the stockholders’ obligations and liabilities 
arising under the laws of various other Ameri- 
can states.” 


Canada. ‘‘Ontario Company Law.” By 
Thomas Mulvey, K.C. 45 Canada Law 
Journal 220 (Apr.). 

Criminology. ‘‘Alcoholism; its Causation 
and its Arrest.’” By Samuel McComb, D.D. 
Everybody's, v. 20, p. 533 (Apr.). 

““My experience leads me to believe that 
by a combination of medical, hygienic, psycho- 
logical, social, moral, and religious forces, we 
can, in the great majority of cases, bene- 


ficially affect the sufferer from this morbid 
craving.” 

Defamation (Mercantile Agencies). “-. 
Note on the Case of Macintosh v. Dun.”” By 
Leo. B. Cussen. 6 Commonwealth Law Re- 
view (of Australia) 105 (Jan.—Feb.). 

The defendants in the case of Macintosh v. 
Dun, 1908 A. C. 390, were a trade protection 
society, which in the United States would be 
called a mercantile agency, and supplied con- 
fidential information to a subscriber regard- 
ing the standing and responsibility of the 
plaintiff. The jury found no improper motive 
on the part of the defendants, but the trial 
judge, on the contrary, held that the occasion 
was not privileged and entered a verdict for 
the plaintiff. Lord Macnaghten,in the Privy 
Council, likewise held that the occasion was 
not privileged, on the ground that the com- 
munication was not fairly made in the dis- 
charge of some public or private duty, nor 
warranted by any reasonable occasion or 
exigency. He deemed it harmful to the com- 
munity to extend the protection of immunity 
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to communications made from motives of 
self-interest by persons who trade for profit 
in the characters of other people. 

The author regards this judgment as of 
doubtful stability. “In American courts it 
seems to be settled beyond all question that 
confidential communications made by a trade 
a society to a subscriber, if made 
ona fide, are privileged; see Ormesby v. 
Douglass, 36 N. Y. 477. ... We must all 
agree with the judicial committee that Ameri- 
can decisions as such, though entitled to the 
highest respect, are of no authority in Eng- 
lish courts, and questions must be decided 
by reference to the principles of English law, 
but it appears to me that in a case of this 
kind, where there is no direct English author- 
ity, to pass over a decision like + vr A v. 
Douglass, and refuse the undoubted help 
which it affords simply because it is labeled 
American, is like kicking away a ladder and 
then attempting to scale a wall with the 
meager help of one’s fingers and toes.” 


Disturbance of Religious Worship. ‘‘The 
Element of Bona Fides in the Crime of Dis- 
turbing Religious Worship.’”’ By J. M. Green- 
field, Jr. 13 Law Notes 6 (Apr.). 

Divorce. See Marriage and Divorce. 

Employers’ Liability. ‘‘Economic Aspects 
of the Law of Master and Servant, in its Rela- 
tion to Industrial Accidents.’’ By Clarence 
A. Lightner. 7 Michigan Law Review 461 (Apr.). 

The author reaches these conclusions :— 


“First: That the present condition of our 
law, whereby the rights of master and ser- 
vant, in the event of accident to the latter 
in his employment, are adjusted, is unsatis- 
factory to all parties concerned. 

‘Second: That legislation along the lines of 
modifying the present common law rules, by 
increasing the measure of liability of the 
master, have not and will not remedy the 
evils of the situation, but will rather aggra- 
vate them. 

‘Third: Considering the insurance feature, 
being one of the two remedies which have 
elsewhere been applied, I would suggest (a) 
that compulsory insurance, such as we find 
in Germany and other European countries, is 
with us impracticable, both because our 

ople are not favorably disposed toward 

tate Socialism, to which that tends, and, 
also, because of constitutional objections, 
which render such legislation difficult, if not 
impossible; and (b) that voluntary insurance, 
whether by statutory authority or by private 
initiative, is beneficial as far as it goes, and 
that legislation along these lines, like most 
permissive legislation, will not have large 
results, but that the creation of voluntary 
relief departments, in particular industries, 
has proven the most effective remedy for the 
evils that we are considering, which have been 
tried in this country, and yet that such 
measures are necessarily limited in scope. 

“Fourth: That, as far as legislation is con- 
cerned, the principle of compensation to the 
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injured servant, irrespective of the common 
law rules of liability, being substantially the 
idea contained in the English Workmen's 
Compensation Act, is both just and effective, 
I believe that such an act has been found, in 
England, to be, and would likewise be found 
to be in this country, if adopted in our states, 
beneficial to all parties concerned.” 


This estimate of the Workmen’s Compensa- 
tion Act is not shared by the anonymous 
author of :— 


Workmen’s Compensation Act. ‘‘The Work- 
men’s Compensation Act.”” By “Specialist.” 
25 Scottish Law Review 91 (Apr.). 


“This Act, originally devised by Mr. Cham- 
berlain, will, unless materially altered, cause 
trouble and destitution, and throw out of 
pee go re a large number of hard-working 
and industrious men. Already it must have 
kept,many thousand workmen in unemploy- 
ment, and, unless its present terms are much 
altered, probably one-third of the workers in 
the country will be made unable to find occu- 
pation.” 


New York. ‘‘The Labor Law as a Basis for 
Suit. Part II. By Raymond D. Thurber, 
16 Bench & Bar 93 (Mar.). 

See also Government, Labor Regulation. 

Equity. 

European Politics. ‘‘Foreign Policy.’ By 
Sir Rowland Blennerhassett, Bart., P. C. 
Fortnightly Review, v. 85, p. 615 (Apr.). 

“Signor Tittoni and the Foreign Policy of 


Italy.” By Romanus. Contemporary Review, 
v. 95, p. 429 (Apr.). 

Evidence. ‘‘A Mixed Question of Law and 
Fact.” By Judge James L. Clark. 18 Yale 
Law Journal 404 (Apr.). 


The remedy for existing conditions is to be 
found in pursuing one of two courses:— 
“The first course, the more scientific and 
less practical, is to at all times make the 
so-called mixed question a question of fact. 
“That is, in a negligence case, make the 
+ we ag of negligence at all times one of fact. 
or the purpose of advising the adversary of 
the facts that will be relied on as constituting 
negligence, set them out in the pleading, but 
for the purpose of the sufficiency of the plead- 
ing state negligence in general terms. On 
the trial let the Court instruct the jury that 
one who acts as an ordinarily prudent person 
would not act under the circumstances 1s 
guilty of negligence, and leave it to the jury 
to say whether the acts complained of are 
such as an ordinarily prudent person would 
not do under like circumstances, and thus 
determine the question of negligence by the 
standard of the ordinarily prudent person. ... 
“In adopting this procedure, however, 
courts oud not escape the responsibility of 
deciding as a matter of law, on the introduc- 
tion of evidence, what would tend to establish 
negligence and what would not so tend. Such 


See Marriage and Divorce. 
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nsibility might also be cast upon the 
Court on a Leotlan to strike allegations from 
the complaint. 

“The second course therefore seems to be 
the better one: that is, to make the question 
of negligence always a —— of law. 

“Let the pleader in all cases be required to 
set out the facts relied on as constituting negli- 
gence, andrequire the Court to say,as amatter 
of law, whether those facts make a case of 
negligence. ; 

“Likewise, require the Court on the trial to 

cifically instruct as to what facts within 
i issues and evidence will authorize an infer- 
ence of negligence as an ultimate fact, if the 
jury should find those facts established by the 
evidence.” .. . : 

See also Legal Interpretation, Procedure. 


Foreign Relations (Cuba). ‘‘The Policy of 
the United States Toward Cuba.”’ By Prof. 
Edwin Maxey. 43 American Law Review 266. 


(Mar.—Apr.). 

The writer devotes many pages to a his- 
torical outline of our relations with Cuba. 
He concludes :— ; j 

“The future policy of the United States is 
clear. It is an inheritance of the past. We 
will defend the island against aggressions of 
foreign powers and maintain in so far as pos- 
sible most friendly relations with the govern- 
ment at Havana. The importance of the 
island and hence of friendly relations with it 
will increase with the completion of the 
Panama canal.”’ 

Government. ‘‘The Extent of the Treaty- 
Making Power of the President and Senate 
of the United States.”” By William E. Mikell. 
57 Univ. of Pa. Law Review 435 (Apr.). 

“A strict construction of the power of the 
President and Senate is a broad construction 
of the power of Congress and vice versa. .. . 

“How, then, are these seemingly conflicting 
powers to be reconciled? The writer ventures 
to suggest that our history has answered 
them correctly, and that that answer is this: 
That so far as the domestic or intraterritorial 
eflect of the exercise of any of the powers 
committed by the Constitution to Congress 
is concerned, Congress alone has any power 
inthe premises. But Congress has no power 
to treat with foreign nations, hence when any 
of these powers vested in Congress are to be 
exercised in agreement with a foreign power, 
the agreement with such foreign nation must 
first be completed hy the treaty-making power, 
but this agreement, though it is a treaty in the 
meaning of that word as used in international 
law, is not a treaty in the sense intended by 
the Constitution when it says a treaty is the 
supreme law of the land. o be that it must 
be sanctioned by an act of Congress. This 
view, it is submitted, not only does no vio- 
lence to the Constitution, but on the contrary 
gives effect to the seemingly conflicting powers 
of the two departments without making one 
supreme over the other.”’ 


Scope of National Powers. ‘‘The American 
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Hague Tribunal.” By Andrew A. Bruce. 18 
Yale Law Journal 377 (Apr.). 

The problems of theglaw of the United 
States are becoming interstate, writes Dean 
Bruce, and almost international in every 
aspect and in every scope. The Supreme 
Court is getting to be a sort of Hague Tribunal, 
with the added power of enforcing its decrees. 
As such, it is developing an interstate, inter- 
national law of its own, whose foundation 
principle is equality of rights and whose pro- 
cedure is divorced from the technicalities of 
the past and allows the fullest latitude of 
investigation. Kansas v. Colorado, 22 Sup. 
Ct. Rep. 522, 27 Sup. Ct. Rep. 655. 

This jurisdiction has mainly been in vogue 
in cases where the citizens of one state have 
polluted or diverted streams to the detriment 
of the citizens of other states, or have so con- 
ducted manufacturing operations as to befoul 
the air and injure the natural resources and 
vegetation of other states. A broad ground- 
work on which to build an extended jurisdic- 
tion has been laid. 

The interstate jurisdiction has been exer- 
cised in cases ‘“‘where Congress perhaps could 
not have legislated at all, that is to say in 
cases in which no power of legislation has 
either directly or inferentially been delegated 
to that body. It arises out of the inherent 
necessity of the case and the otherwise inade- 

uacy of the national system of jurispru- 
ence.”’ 

There can be little doubt “that the clashing 
interests of the sections will in the future call 
more and more for settlement and adjust- 
ment, and that the interstate jurisdiction of 
the Supreme Court will not only be constantly 
invoked, but will, as time goes on, become 
more and more necessary.” 


A somewhat similar view of the jurisdic- 
tion of the Supreme Court under the inter- 
state commerce clause is taken by the author 
of the annual address delivered before the 
Kansas Bar Association in January :— 


“‘National Sovereignty.”” By S. S. Gregory. 
Michigan 7 Law Review 381 (Mar.). 

This writer contends that ‘‘the Constitu- 
tion must be construed in the illuminating 
light of present conditions; thus its framers 
intended.”” Expressions of John Marshall are 
quoted. 
fi‘ Without stopping to refer to subsequent 
discussionsit should be noted thatin therecent 
litigation as to the validity of the Employers’ 
Liability Act, passed by Congress and ad- 
proved June 11, 1906, the Supreme Court, 
against most able and exhaustive arguments 
to the contrary, held that Congress might 
prescribe, as between an interstate carrier 
and such of its employees as are engaged in 
interstate commerce, the rule of liability of 
such company for the death or injury of any 
employee, while so engaged. 

“The question how far this grant of power 
to Congress, particularly in respect of regu- 
lation of railway rates, impairs or modifies 
the authority of the states as to prescribing 


’ 
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rates for carriage wholly within the state by 
interstate carriers, has been much debated. 

“It seems to me quite obvious that if each 
state has this power, its exercise by all neces- 
sarily and directly affects the rates for inter- 
state carriage. 

“It is not just to these carriers, nor in my 
judgment is it expedient, to attempt thus to 
control them by so many different authorities. 

“Ultimately, I venture to say, it will be 
perceived that such efforts are an invasion 
by the states of the field of national sover- 
eignty, and broadly speaking the entire 
authority over this subject will, by common 
consent, be remitted to the general govern- 
ment.” 


Considering the question whether this 
broadening jurisdiction of the general gov- 
ernment threatens any grave consequences, 
a writer proposes as his subject:— 

“Will the Supreme Court become the 
Supreme Legislature of the United States?’ 
By Clifford Thorne. 43 American Law Review 
228 (Mar.—Apr.). 

“The development of our law as to the 
power of the legislature and the courts in 
fixing rates to be charged by the public ser- 
vice corporations,’”’ says Mr. Thorne, ‘‘is prac- 
tically the history of one case.... From 
time to time criticisms have been made upon 
the doctrine of Munn v. Illinois [94 U. S. 133; 
24 L. ed. 77], but an impartial review of the 
cases must convince a fair-minded person that 
this noted decision has successfully withstood 
these attacks up to the present time... . 
Has our Supreme Court substantially aban- 
doned the doctrine of Munn v. Illinois?” 
The attacks made in Chicago M. & St. Paul 
Ry. Co. v. Minnesota (134 U. S. 418, 33 L. ed. 
970, 10 Sup. Ct. Rep. 462) in Budd v. New 
York (143 U. S. 517, 36 L. ed. 384, 12 Sup. 
Ct. Rep. 468), and in Brass v. No. Dakota 
(153 U. S. 391, 38 L. ed. 757, 14 Sup. Ct. 
Rep. 857), were unsuccessful, and ‘‘since 1901 
there has been no direct attack upon the 
doctrine of Munn v. Illinois in the decisions 
of the Supreme Court. ... A careful read- 
ing of Smyth v. Ames [169 U. S. 466, 42 L. ed. 
819, 18 Sup. Ct. Rep. 418] will show that it 
makes no attempt to overthrow or alter the 
former decisions of the Supreme Court. .. . 
The doctrines of Smyth v. Ames in 1898 and 
Stone v. Farmers’ Loan and Trust Co. [116 
U. S. 307, 29 L. ed. 636, 6 Sup. Rep. 334] in 
1886 are substantially the same. ... Inno 
case up to the present time has the Supreme 
Court of the United States ever set aside any 
rates fixed by a legislative tribunal, which the 
court found would yield under apmenty cir- 
cumstances some compensation above legiti- 
mate expenses. ... The doctrine of Munn 
v. Illinois has been embedded in our system 
of law by thirty-one years of experience. .. . 

“This condition of our law throws grave 
responsibility upon our legislatures. . . . Pp 
to the present time the Supreme Court has 
steadfastly refused to encroach upon the 
functions of the legislature as outlined in 
Munn v. Illinois. . . . This example of our 
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Supreme Court, which alone has no superior 
to define the limits of its activity, this refusal 
by that august body to gradually extend its 
jurisdiction over functions exercised by 
another department of our government is a 
profound example not only of judicial wis. 
dom, but of far-sighted statesmanship.”’ 


Corruption. “Attempted Apologies for 
Political Corruption.”” By Robert C. Brooks, 
International Journal of Ethics, v. 19, p. 297 
(Apr.). 

“These are, first, that political corruption 
makes business good; second, that it may be 
more than compensated for by the high effi. 
ciency otherwise of these who engage in it; 
third, that it saves us from mob rule; and 
fourth, that corruption is part of an evolu- 
tionary process the ends of which are pre- 
sumed to be so beneficent as to more than 
outweigh existing evils.’ 


The same writer discusses ‘‘The Nature of 
Political Corruption,” in Political Science 
Quarterly, v. 24, p. 1 (Mar.). 

“Reformers should learn,”’ he says, “to 
bring down all direct and personal accusations 
to the level of existing law, until they have 
succeeded in bringing the level of the law up 
to their ideal standard.” 


Oklahoma. ‘‘The Constitution of Okla- 
homa.”” By Charles A. Beard. Political 
Science Quarterly, v. 24, p. 95 (Mar.). 


Canada and British Empire. ‘‘The Supreme 
Court and the Nation.”” By Walter H. True- 
man. 45 Canada Law Journal 177 (Mar. 15). 


“While the Judicial Committee has attracted 
to itself a great deal of business, because of its 
high efficiency, it is doubtful if it were com- 

osed to a considerable extent of members 
rom the different parts of the Empire, the 
same need would be felt of resorting to it 
that now exists. The utmost that can be 
said in favor of a central court for the Empire 
is that it would have an immense sentimental 
aspect. That it is required in order that 
there may be a competent elucidation of the 
legal questions that arise within the Empire, 
I scarcely believe can be proven if colonial 
courts were made up of the best men avail- 
able... . The litigation that arises within 
the Empire is not a matter falling within the 
purview of its Imperial concerns, but is 4 
subject of local interest. A scheme of Empire 
which consistently preserves to each of its 
constituent parts complete autonomy as to 
all domestic affairs as an arrangement founded 
on convenience and necessary for the full 
development of its individual nationality, will, 
I should think, so regard it.”’ 


“The House of Lords and Taxation.” By 
Ernest E. Williams. Fortnightly Review, V. 
85, p. 760 (Apr.). 

France. ‘‘The Political Capacity of the 


French.’’ By James Thomson Shotwell. Po- 
litical Science Quarterly, v. 24, p. 115 (Mar.)- 
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See also Interstate Commerce, Legal His- 
tory, etc. 

Injunctions. “Injunctions and Pardons— 
In re Gompers.”” By Richard W. Hale. 43 
American Law Review 192 (Mar.—Apr.). 

“The executive practice in Massachusetts, 
for instance, comes pretty near to the rule 
of law that a consumptive shall not die in 
jul. . - The Constitution was intended to 
and does grant the pardoning power in all 
cases where mercy is applicable, and every- 
one who is being punished may be pardoned, 
including Mr. Gompers, if he ever gets to 
jail... . Mr. Davenport, attorney for the 

anufacturers Association ... said that 
Gompers could not be pardoned. ... To 
sum up, the question is whether a sentence 
for contempt punitive in its nature is beyond 
the possibility of pardon. It is desirable that 
the law should be obeyed. Justice is not 

ssible unless we succeed in getting it obeyed. 

t is neither desirable nor necessary that 
justice should not be tempered with mercy. 
Personally and by the way, if Mr. Gompers 
obeys the final decision on appeal the writer 
would prefer to see him pardoned. If he 
does not, the writer expects to be sorry for 
him no matter how many pardons he gets. 
It is especially desirable that no class, either 
lawyers or capitalists or trades-unions, should 
take strong ground against the general prin- 
ciples of law without imagination and without 
thinking what the rules should be if it was 
the lawyer’s bull that gored the layman’s ox. 
The law therefore ought to be and is that if a 
sentence be punishment it may be pardoned, 
ifit be a civil process to secure obedience to 
the law it is not for an ‘offense’ and is not 
the subject of pardon.” 


The Bucks Stove Co. case is ably discussed 
editorially in 7 Michigan Law Review 499 
(Apr.). 

Insane Persons. ‘‘La Législation Francaise 
des Aliénés.”” By Jacques Roubinovitch. 
Revue des Deux Mondes, v. 50, p. 671 (Apr.). 


International Law. ‘‘International Law as 
a Factor in English Law.”’ By Pitt Cobbett. 
6 Commonwealth Law Review (of Australia) 97 
(Jan.—Feb.). 
_ The writer shows that the relation in which 
international law stands to English law can 
be thus expressed: English law recognizes 
international law as a body of rules capable 
of being ascertained and wn Se ascertained as 
being binding on states by virtue either of 
usage or agreement, and English law recog- 
nizes a rule that can be shown to have been 
accepted internationally and gives it the force 
ofa part of English law, but matters properly 
to be determined by the Crown, by treaty or 
as acts of state, cannot be subject to the 
jurisdiction of courts administering municipal 
law, nor in matters subject to the jurisdiction 
of those courts will rules of international law 
derogating from or in conflict with English 
law be recognized, English courts always 
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seeking, nevertheless, to adopt such interpre- 
tations of municipal law as will not bring it 
into conflict with the law of nations. 

“It will be seen that international law still 
constitutes an important factor in English 
law, and that some knowledge of its rules 
must be regarded as a necessary part of the 
equipment of the ordinary practitioner.” 

See under special topics, e. g., Aliens, Gov- 
ernment, Marriage and Divorce, Sanction. 
See also European Politics, Foreign Relations. 


Interstate Commerce. ‘‘Court Review of 
the Orders of the Interstate Commerce Com- 
mission Under the Hepburn Act.’’ By Charles 
A. Prouty. 18 Yale Law Journal 297 (Mar.). 

The writer, who is a member of the Inter- 
state Commerce Commission, expresses the 
belief that the Supreme Court of the United 
States will finally hold:— 

“1. That an order of the Interstate Com- 
merce Commission establishing a railway rate 
for the future is legislative, and that the 
Commission in making such an order is a 
part of the legislative branch of this govern- 
ment. 

“2. That such orders of the Commission 
are conclusive unless they contravene either 
the statutes or the Constitution of the United 
States. 

“3. That if the Commission has proceeded 
in the manner and within the limits prescribed 
by the statute, its order will not be interfered 
with by the Courts unless so plainly wrong 
as to transcend the bounds of legitimate regu- 
lation, or as to amount to a taking of property 
— just compensation or due process of 
aw. 

For articles referring to the broadening 
scope of the national government under inter- 
pretation of the interstate commerce clause, 
see Government. See Monopolies, Railroads. 


Jury Trial. ‘‘Shall Juries be Dispensed with 
in the Trial of all Negligence Cases?’ By 
F. M. Field, K.C. 29 Canadian Law Times 271 


(Mar.). 

“The sentimental and constitutional argu- 
ments for the retention of juries in the trial 
of such actions, should not be lightly passed 
over. They are worthy of careful considera- 
tion in legislating on the subject. The pro- 
posal to abolish jury trials in negligence actions 
where corporations are concerned, if pressed, 
might become an important political issue.” 


“The Democracy of Justice: The Jury.” 
By D.M. Delmas. Kansas City Bar Monthly, 
v. 11, p. 43 (Apr.). 

“I give my fullest assent, therefore, to the 
memorable words uttered by one of the great 
chief justices of England of the Victorian 
age, who summed up his judicial experience 
by saying: 

‘‘*A jury trial gives expression to the sense 
of justice of the people, which is the nearest 
approach to absolute justice attainable in 
earthly tribunals.’ ”’ 

See Procedure. 
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Juvenile Crime. ‘‘Child Labor and the 
Juvenile Court.’ By James A. Britton, M.D. 
Annals of the American Academy of Political 
and Social Science, v. 32, No. 2, Supplement, 
p. 111 (Mar.). 


“1. The production of juvenile delinquents 
causes the state an enormous expense. 

“*2. Child labor is one of the important, if 
not the most important, factor in the pro- 
duction of juvenile delinquency. 

**3. Lack of school and stunted physical 
a in the majority of cases prevent 
a possibility of any future but that of unskilled 
labor for the average child who is sent to 
work too early. 

“4. From an economic suniostet the 
family who sends out a ten-year-old boy to 
sell papers loses a geat deal more in actual 
money from the boy’s lack of future earning 
capacity than the boy can possibly earn by 
his youthful efforts. In other words, this 
sort of labor from an economic standpoint is 
an absurdity.” 

Labor Regulation. ‘‘A Year of Bench 
Labor Law.” By David G. Thomas. Political 
Science Quarterly, v. 24, p. 80 (Mar.). 

“On the whole, the prevailing tendency has 
been to justify interference with industrial 
freedom, and so far the decisions of the year 
may be regarded good... . far as the 
writer is aware, the blacklist has never been 
declared illegal; but if a case were brought 
up involving this question, the court must 
in the light of the boycott decisions put the 
blacklist in the same category. Also com- 
binations of capital to fight organized labor 
should be put under the ban.” 

“Labor and Wages.’”’ A collection of 
papers by a score of writers, including Edward 
T. Devine, Andrew Carnegie, Prof. Charles R. 
Henderson, Prof. F. Spencer Baldwin, E. 
Levasseur, Sidney Webb, and others. With 
supplement on ‘‘The Child Workers of the 
Nation,” containing twenty or more papers, 
and a full report of the proceedings at the 
fifth annual meeting of the National Child 
Labor Committee. Annals of Am. Acad. of 
Political and Social Science, v. 32, No. 2 (Mar.). 


“Some Ethical Aspects of Industrialism.”’ 
By Prof. D. H. MacGregor. International 
Journal of Ethics, v. 19, p. 284 (Apr.). 


“I may quote a remark of a great English 
economist that ‘factory acts are a disgrace.’ 
By this is meant that the things expressly 
enacted, with penalties attached to their non- 
observance, are such as ought surely never to 
have required to be insisted on by law... . 

“To dismiss a workman on the ground of 
trade depression is unjust if the firm continues 
to work even at lower speed.” 


Australia and New Zealand. ‘‘Present State 
of Labor Legislation in Australia and New 
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Zealand.’’ By Victor S. Clark. Amnals of the 
American Academy of Political and Social 
Science, v. 32, No. 2, p. 63 (Mar.). 

Massachusetts. “Recent Massachusetts 
Labor Legislation.”” By Prof. F. Spencer 
Baldwin. Annals of the American Academy 
of Political and Social Science, v. 32, No. 2, 
p- 63 (Mar.). 


United Kingdom. ‘‘The Problem of Unem- 
ployment in the United Kingdom; with a 
Remedy by Organization and Training.” By 
Sidney Webb. Annals of the American Academy 
of Political and Social Science, v. 32, No. 2 
(Mar.). 


See also Child Labor, Employers’ Liability, 
Injunctions. 


Legal Ethics. ‘‘The Resignation of District 
Attorney Kealing.’’ Editorial, 13 Law Notes 2 
(Apr.). 

Discussing the action of the Indiana United 
States District Attorney in resigning rather 
than assist the Department of Justice in its 
libel suit with reference to the Panama affair. 
To quote:— 

“Of course, Mr. Kealing had a perfect legal 
right to resign his office; and since he did 
resign, he is not chargeable with using his 
office to prevent trial, or removal for trial, 
or for any improper purpose whatever, and 
his motives are not to be impugned; but it 
would seem that he labored under a miscon- 
ception of his obligations, and that he would 
have better fulfilled his duties if he had re- 
tained his office, presented fairly the question 
of removal of the defendants, and left it to 
the court to determine the law of the case.” 

“Practical Ethics of the Lawyer.” By 
M. H. Ludwig. 29 Canadian Law Times 253 
(Mar.). 

Read before the Ontario Bar Association 
December 18, 1908. 

“The extreme views expressed by Lord 
Brougham on the trial of Queen Caroline, 
where he is reported to have said: ‘An advo- 
cate by the sacred duty which he owes his 
client knows in the discharge of that duty 
but one person in the world, the client, and 
none other. To save that client by all expe- 
dient means—to protect that client at all 
hazards and costs to all others, and among 
others to himself—is the highest and most 
unquestioned of his duties. He must not 
regard the alarm, the suffering, the torment, 
the destruction, which he may bring upon 
that other’—did not meet with the approba- 
tion of the English bar, and counsel in our 
day do not deem it proper or necessary to 
hazard everything to protect a client. If the 
bar is sometimes unfavorably spoken of by 
the public such disfavor is perhaps engen- 
dered as much because of the uncalled for 
attacks sometimes made by counsel upon 
honest witnesses as from any other cause. | 
friendly attitude towards witnesses is desif- 
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able in most cases in the interests of the legal 
profession.”’ 


Legal History. ‘“‘Normandy under William 
the Conqueror.” By Charles H. Haskins. 
American Historical Review, v.14, p.453 (Apr.). 

“The organization of Norman society is 
feudal, with the accompaniments of feudal 
tenure of land, feudal military organization, 
and private justice, but it is a feudalism which 
is held in check by a strong ducal power. 
The military service, owing to the duke, has 
been systematically assessed and is regularly 
enforced. Castles can be built only by the 
duke’s license and must be handed over to 
him on demand. Private war and the blood 
feud are carefully restricted, and private 
jurisdictions are restrained by the reserved 
jurisdiction of the duke and by the mainte- 
nance of a public local administration.”’ 

This scholarly paper also throws some light 
on the curia, the ancestor of the English 
curia regis. ‘It is clear that, contrary to 
Freeman’s view of the exclusion of ecclesi- 
astics from the Norman curia, the bishops 
took an active part in its proceedings, and it 
is probably among them, rather than in the 
office of seneschal, that we should seek the 
origin of the English justiciarship.”’ 

Burgundy. ‘‘The Formation and Constitu- 
tion of the Burgundian State (Fifteenth and 
Sixteenth Centuries.)’’ By Prof. Henri 
Pirenne. American Historical Review, v. 14, 
p. 477 (Apr.). 


Legal Interpretation. ‘‘Extrinsic Evidence 
in Respect to Written Instruments.”’ By Prof. 
C.A. Graves. 14 Virginia Law Register 913 
(Apr.). 


This paper, though read before the Vir- 
gina State Bar Association as long ago as 
August, 1893, has been quoted with approval 
by several of the Supreme Courts of the states 
and has been referred to frequently in legal 
literature. It can properly be considered a 
legal classic. In it Professor Graves denies 
there is any difference between patent and 
latent ambiguities. 


Legislative Procedure (Congress). ‘‘The 
Powers of the Speaker.’’ By Prof. Edwin 
Maxey. Forum, v. 41, p. 344 (Apr.). 


“Viewing the powers of the Speaker both 
as a moderator and as a political leader, we 
cannot fail to see that he is an officer of great 

wer—in fact, he is the first man in our legis- 

tive system. But this power he has se- 
cured not by laying violent hands on it—it 
has been granted him by the House in accord- 
ance with the dictates of experience and the 
logic of facts... . The rules of the House 
ought not to be held accountable for the fact 
that Joseph G. Cannon has an arbitrary and 
imperious cast of mind. If this diagnosis is 
correct, the logical remedy would be a change 
= , Speakership rather than a revision of 

tules.”’ 
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“The Rules of the House of Representa- 
tives: A Criticism.’’ By Gov. Claude A. Swan- 
son (of Virginia). ‘‘The Rules of the House: 
A Defense.”’ By Frederick C. Stevens, M. C. 
Review of Reviews, v. 39, pp. 465, 470 (Apr.). 


Marriage and Divorce. ‘‘The Divorce Ques- 
tion in the United States.”” By C. LaRue 
Munson and William D. Crocker. 18 Yale 
Law Journal 387 (Apr.). 


This paper, which was read before the Pan- 
Anglican Congress at London last June, de- 
rives its facts and conclusions largely from 
three recognized authorities in the United 
States: (1) ‘“‘Report on Marriage and Divorce”’ 
by Carroll D. Wright, U. S. Commissioner of 
Labor, (2) ‘History of Matrimonial Institu- 
tions,” by George E. Howard, Ph.D., of 
Chicago Gebel, and (3) ‘“‘Bishop on Mar- 
riage, Separation,and Divorce.’’ Divorce legis- 
lation in the United States is grouped into 
three periods, the Colonial, that before the 
Civil War, and that of the last fifty years. 

The paper gives a valuable though brief 
historical summary of divorce legislation, with 
an analysis of the causes differentiating such 
legislation from that existing in England and 
other countries. The work accomplished by 
the Pennsylvania commissioners to examine 
and codify divorce laws, the subsequent 
National Divorce Congress held in Washing- 
ton in February, 1906, and the Uniform 
Divorce Code unanimously adopted in Novem- 
ber, 1906, at an adjourned meeting of the 
Congress are given much attention. This 
code has been adopted by two states, New 
Jersey and Delaware. The conference of 
Commissioners on Uniform State Laws in 
August, 1907, unanimously endorsed the act, 
and the legislatures of several states are now 
considering its adoption. 

Equity Smts. ‘‘Of Matrimonial Actions as 
Equity Suits and of the Pleadings Therein.” 
By W. A. Purrington. 9 Columbia Law Re- 
view 321 (Apr.). 


Prepared by a New York lawyer with 
special reference to New York courts. 

“To sum up the matter, the weight of 
authority seems to be, (1) that in New York, 
and in all states wherein the statute has 
created matrimonial actions and placed their 
conduct in Chancery, those causes are equity 
suits, to which equitable maxims are appli- 
cable, (2) that although, beyond doubt, 
proper pleading in these suits requires that 
all the facts which the statute declares shall 
be bars to a decree should be set up affirma- 
tively as defenses, nevertheless such is the 
importance to the state of a stable marriage 
relation that even under the prevailing and 
lax pleading in which affirmative defenses are 
anticipated and the general issue only is 
pleaded by the answer, for fear that affirma- 
tive defenses may imply an admission of 
guilt,—nevertheless the Court in its discre- 
tion may require that, if the existence of any 
one of those defenses shall transpire in evi- 
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dence, the pleadings shall be amended and, 
if necessary, the case continued, in order that 
the truth shall be made manifest and a party 
with unclean hands deprived of the relief 
that he craves.”’ 

International Marriages. ‘The English 
View of Capacity in International Marriages.”’ 
Editorial Note. 22 Harvard Law Review 439 
(Apr.). 

“In the light of the adjudged cases and the 
language used in deciding them, it is diffi- 
cult to say whether an English court will 
apply the /ex loci or the lex domictlii to deter- 
mine matrimonial capacity. ... It is sub- 
mitted that the domiciliary theory expresses 
more accurately the present state of English 
law.” 

A somewhat analogous question is dis- 
cussed by another writer. ‘‘The Law Ruling 
the Moveables of Americans Married in France 
or in Belgium without any Settlement or 
Marriage Contract.’ By Emile Stocquart. 
18 Yale Law Journal 399 (Apr.). 

When an American woman marries a 
Frenchman or Belgian, the question what law 
governs the moveables, if there has been no 
marriage contract or settlement, becomes im- 
portant. The principle that when there is not 
an express contract, a tacit contract evi- 
denced by the intention to make choice of a 
matrimonial domicile in another country than 
the husband’s regulates the rights of husband 
and wife to their moveables, seemed to be 
a well established principle in French juris- 
prudence; but it proved difficult to ascertain 
the parties’ intentions, and courts adopted 
the doctrine that ‘‘a person’s civil rights are, 
in the cases to which English and American 
Courts apply the law of his domicile, to be 
determined not by such law, but by the law 
of the country or state to which he belongs 
by allegiance or citizenship.” 

The proposed convention of The Hague, 
1904, gives up the law of domicile and adopts 
that a of nationality which generally 
_— in Europe, though not in the United 

ee This view wong 4 be generally taken 
by the courts in the near future. 

Master and Servant. See Employers’ Lia- 
bility, Labor Regulation. 

Measure of Damages (Conversion). ‘‘Meas- 
ure of Damages When Property is Wrong- 
fully Taken by a Private Individual.” By 
Hugh Evander Willis. 22 Harvard Law Re- 
view 419 (Apr.). 

“The rule of damages adopted and applied 
Nd many of our state courts and by our 

nited States Supreme Court is unjust and an 
outrage on the rights of property. . . . 

“The true rule should compensate the inno- 
cent party for the labor and expense he has 
bestowed upon the chattels to the extent 
their value is enhanced thereby, but it should 
give all the other advantages of ownership to 
the owner. Thus, if A inadvertently tres- 
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passes on B’s land and cuts timber, when its 
value standing is three dollars a thousand and 
after severance four dollars a thousand, and 
he then transports it to his saw-mill and saws 
it up into boards at a total expense of five 
dollars a thousand, but at that time and 
place the value of the lumber is twenty dollars 
a thousand, B should be allowed to sue A: 
in any form of action and recover either the 
lumber or its present value of twenty dollars, 
less five dollars a thousand.” 


Mines. ‘Important Recent Decisions on 
Mining Law.”” By R.B. Michell. 19 Madras 
Law Journal 1 (Jan.). 


This paper discusses the effect of subsidence 
of the surface on the rights of owners and 
occupiers of lands containing coal mines, in 
the light of the recent decision of the English 
Court of Appeal in Butterley Co. Ltd. v. New 
Hucknall Colliery Co. Ltd. (25 Times Law 
Reports 45, L. R. (1908) W. N. 221.) 


Monopolies. ‘‘The Sherman or Anti-Trust 
Act.”” By J. H. Benton, LL.D. 18 Yale Law 
Journal 311 (Mar.). 


‘*At the last session of Congress, a bill was 
introduced by Mr. Hepburn and hence known 
as the ‘Hepburn Bill,’ to carry out the Presi- 
dent’s recommendation. .. . 

“Of this bill it can well be said that the 
remedy proposed by it is worse than the 
disease... . 

“The fact is that the reason why the Sher- 
man Act has not been efficiently enforced is 
because it is an unenforceable statute. It is 
as useless to enforce it generally and uni- 
formly, according to its plain provisions, as 
it would be to attempt to enforce a statute 
regulating the price of commodities or the 
intrinsic value of money. The Act is an 
attempt to control commercial and economic 
forces by statute, and like all similar Acts, 
must ultimately either fall into entire disuse, 
or be repealed, after having caused, as such 
statutes always do, more or less injury to the 
community. 

‘The remedy for the evils of the Act is not 
in providing cumbrous, mischievous and un- 
workable methods for avoiding some of them, 
but by substituting for it, so far as the public 
welfare requires, a properly framed, guarded 
and workable Act, with proper provisions for 
its efficient and uniform enforcement.” 

See Interstate Commerce, etc. 


Negligence. ‘‘Negligence and the Act of 
God.” By Wilbur Larremore. 18 Yale Law 
Journal 338 (Mar.). 


Speaking with approval of the doctrine of 
Railroad Company v. Reeves, 1869, 10 Wall. 
176, and a number of cases following it in 
different states, the editor of the New York 
Law Journal expresses the opinion: : 

“In the obvious interests of justice, a direct 
exception should be grafted upon the theory 
of proximate and remote causes by holding 
that whenever a person by his, or its, negli- 
gence exposes the person or property of 
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another to an act of God, that otherwise pre- 
sumably would have been escaped, damages 
may be recovered against the negligent person 
for the injury sustained. Such a rule would 
treat an act of God not as an independent 
agency, but as identical with the damage or 
loss it produces, and confine legal considera- 
tion to antecedent causes. In effect this is 
what has been done by the courts of New 
York, Minnesota, Iowa and Alabama, but 
they have proceeded not straightforwardly 
but by casuistical distinction. 

“This suggestion for an avowed change in 
the law is made for the consideration of courts 
before which the question shall come as one 
of first impression, and, more particularly, of 
courts that are now committed to the view 
of the Supreme Court of the United States. 
It would be entirely legitimate for tribunals 
in the latter class to overrule their former 
decisions without an enabling statute.” 


See also Admiralty, Employers’ Liability, 
Evidence, Jury Trial, Procedure. 


Partnership. ‘‘Some Judicial Myths.” By 
Prof. Francis M. Burdick. 22 Harvard Law 
Review 393 (Apr.). 

The author finds two examples of the myths 
under consideration in a recent article trom 
the pen of a learned judge. (‘‘Some New 
Aspects of Partnership Bankruptcy under the 
Act of 1898,” 8 Columbia Law Rev. 599-604.) 

“No one will question that ‘partnership 
entity’ is a commonplace phrase at the present 
time; and there may be many members of the 
bar who have no recollection of its use prior 
to 1899. To them the inference of the learned 
judge would seem warranted, that the legal 
profession is indebted for the phrase to a 
decision rendered in that year of grace. But 
a fuller knowledge of the history of the phrase 
fepudiates the inference. . . . 

“A very interesting judicial myth in this 
country is connected with the English doc- 
trine of out and out conversion into personalty 
of partnership real estate. It is especially 
noteworthy, not only because it has been 
repeated frequently by judges in widely sepa- 
tated jurisdictions, but because it illustrates 
the easy transition from ‘it might have been’ 
of one court to ‘it was’ of another.” 


Patents. ‘“‘The Patent Rights of Army and 
Navy Officers.” By Lt.-Commander Cleland 
Davis, U.S. N. Forum, v. 41, p. 312 (Apr.). 

See also Trademarks. 


Practice. ‘“The Art of Legal Practice.” By 
Edson R. Sunderland. 7 Michigan Law Re- 
view 397 (Mar.). 


A description of the manner in which the 
teaching of practice has been developed at 
the University of Michigan. 

“After the men assigned to a given case 
deem the same at proper issue on the plead- 
ings, they file notes of issue to indicate that 
fact, and the pleadings filed are then care- 
fully examined by the instructor in charge. 
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He then meets the group and the pleadings 
are discussed and criticized and suggestions 
are made as to better methods of dealing with 
the case and ways of avoiding errors. 
Amended pleadings are usually required to 
be prepared and filed, and upon the pleadings 
as they stand in their final form a law argu- 
ment is based. 

The law argument is made before some 
mémber of the faculty; it consumes from one 
to two hours, and covers the issues raised by 
the pleadings. Each man must take part in 
the argument and must show familiarity with 
the facts and principles involved in the lead- 
ing cases cited.... The men are graded 
upon their arguments and upon their briefs, 
and if they do not attain a sufficient standard 
in either one a reargument or a new brief may 
be called for. 

“The ag aye the work of the 
first semester. he second semester is de- 
voted largely to court work in jury cases.” 


“The Organization of a Legal Business, 
XIX—Accounting Methods, I.” By R. V. 
Harris. 29 Canadian Law Times 274 (Mar.). 

“Damages.’”’ By W. S. Cowherd. Kansas 
City Bar Monthly, v. 11, p. 52 (Apr.). 

A paper read at the last annual meeting 
of the selon City Bar Association. 

“Opportunity beckons us and society de- 
mands that we right the wrongs labor now 
endures and make business certain of the 
profit to which it is entitled. Let no one 
think the passage of such an act will leave 
the lawyer without an occupation. As long 
as there are rights to be preserved and wrongs 
to be redressed there will be business for the 
lawyer. As long as free governments stand 
the lawyer will be the chief corner stone of 
the structure. Our great profession has insti- 
gated every revolution that advanced the 
rights of men. We stood beside the cradle 
of liberty and when we pass away we shall 
rest with freedom in a common grave.”’ 


Procedure. ‘‘Concerning the Present Method 
of Charging Juries.” By Edward J. Maxwell. 
Letter in New York Law Journal, Mar. 5, 
1909, p. 2386. 


“It was repeatedly said, after the conclu- 
sion of the Maybrick case, that the charge 
of the judge presiding led to the woman's 
conviction. It is not surprising when one 
remarks the character of the language made 
use of on that occasion. .. . 

“It were a ‘consummation devoutly to be 
wished’ if some method could be devised 
whereby this evil could be remedied. Doubt- 
less the judges who are called upon from time 
to time to lay down the law to juries would 
be quite as much gratified and relieved as liti- 
gants and counsel if the power to do more 
than state the propositions of law applicable 
to the case were taken from the court. The 
rule in operation in Illinois and Colorado 
accomplishes this result. In all jury trials in 
those states the counsel in the case are re- 
quired to have prepared such instructions as 
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they desire the court to submit to the jury. 
They are written on but one side of the paper. 
During the trial, as the court has opportunity, 
these instructions on either side are examined, 
and those which are allowed are cut out and 
placed together. These are read to the jury 
at the close of the case, before the counsel 
have begun their arguments, and the latter 
are vouhemted upon the instructions thus 
read. Those which have been rejected are 
preserved and are made a part of the record 
on appeal, with the proper exception. In 
short, the judge does not have occasion to 
say one word to the jury.” 


Privileged Testimony. ‘Immunity of Wit- 
nesses and Parties.’”’ By S. Vaidyanatha 
Iyer. 11 Bombay Law Reporter 33 (Feb. 28). 


“Thus we see that according to the Madras 
and Bombay High Courts, the question of 
criminal liability would be decided totally 
upon the principles of English law as to 

ublic policy and without reference to the 
ndian Penal Code. A contrary view is held 
by the Allahabad High Court, according to 
which the English law would not apply and 
the question would have to be decided purely 
under the Indian Penal Code. The Calcutta 
High Court also, we find, is in favor of the 
Allahabad view as regards the applicability 
of s.499, Indian Penal Code, to the case, but 
privilege is accorded only in respect of relevant 
statements made by witnesses in the course 
of their giving evidence and not to parties 
making voluntary and irrelevant statements. 
It can scarcely be doubted that these conflict- 
ing rulings leave the law on such an important 
question as the one under consideration in a 
— unsatisfactory and unsettled condition 
and there is need for legislative interference.” 


Public Contracts. *‘Government Contracts 
—Before the Court of Claims.” By Charles 
F. Carusi. 43 American Law Review 161 
(Mar.—Apr.). 


This is the second of two articles, the former 
(21 Green Bag p. 116, Mar.) being devoted 
to “Government Contracts—Before the Ac- 
counting Officers.” The procedure adopted 
in trying cases in the Court of Claims is here 
described with much clearness. 


Kansas. ‘‘The New Kansas Code of Civil 
Procedure.”” 13 Law Notes 10 (Apr.). 

A description of the revised code recently 
enacted by the Kansas legislature. The code 
provides, with respect to new trials:— 

‘““A new trial shall not be granted as to any 
issues in a case unless on the pleadings and 
all the evidence offered at the trial and on the 
motion for a new trial the court shall be of the 
opinion that the verdict or decision is wrong 
in whole or in some material part, and the 
new trial shall be only of the issues as to 
which the verdict or duibien appears to be 
wrong, when such issues are separable.” 

A change with reference to evidence is made, 
affidavits being admissible under certain con- 
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ditions. Exceptions, bills of exceptions, and 
cases for review are abolished. 

“One of the main purposes of the revision 
is to put an end to reviewing mere matters of 
practice in the Supreme Court, and to re- 
quire a consideration of the merits of the 
case as it was presented to the trial court 
with a view to a final determination of the 
cause, rather than an approval or condemna- 
tion of the various rulings of the trial judge.” 

See also Evidence, Interstate Commerce, 
Jury Trial. 


Public Service Corporations. See Interstate 
Commerce. 

Railroads. ‘‘Valuation of Railways.” By 
Prof. J. Laurence Laughlin. Scribner’s, v. 45, 
p. 434 (Apr.). 

“To the extent that a railway is a monopoly, 
its commercial valuation will be based on its 
earnings. But a physical valuation over- 
looks sources of earnings properly belonging 
to a transportation company.’ 

See Interstate Commerce, Monopolies, Rates, 
etc. 


Rates. For articles referring to the broad- 
ining scope of the national government under 
the interstate commerce clause, see Govern- 
ment. 

Real Property. See Torrens System. 


Sanction. 
Law.” By Elihu Root. 
Quarterly Brief 1 (Mar.). 

‘‘For the great mass of mankind, laws estab- 
lished by civil society are enforced directly by 
the power of public opinion, having, as the 
sanction for its judgments, the denial of 
nearly everything for which men strive in 
life. 

“The rules of international law are enforced 
by the same kind of sanction, less certain and 
peremptory, but continually increasing in 
effectiveness of control. ‘A decent respect 
to the opinions of mankind’ did not begin or 
end among nations with the American Declara- 
tion of Independence; but it is interesting 
that the first public national act in the new 
world should be an appeal to that universal 
international public opinion, the power and 
effectiveness of which the new world has 
done so much to promote. 

‘The most certain way to promote obedience 
to the law of nations and to substitute the 
power of opinion for the power of armies and 
navies is, on the one hand, to foster that 
‘decent respect to the opinions of mankind 
which found place in the great Declaration of 
1776, and on the other hand, to spread among 
the people of every country a just apprecia- 
tion of international rights and duties, and 
a knowledge of the principles and rules of 
international law to which national conduct 
ought to conform; so that the general opinion, 
whose approval or condemnation supplies the 
sanction for the law, may be sound and just 
and worthy of respect.” 


“The Sanction of International 
9 Phi Delta Phi 
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Sherman Anti-Trust Act. See Interstate 


Commerce, Monopolies. 

Stare Decisis. ‘‘A Plea for Straight Think- 
ing Concerning the Enforcement of Laws as 
They Exist.” By John S. Sheppard, Jr. 22 
Harvard Law Review 427 (Apr.). 


“The logical course is to accept the situa- 
tion and work toward our goal along the 

th apparently marked out for us. Let us 
realize that the agreed rule is to be the rule 
under any and all circumstances, and that 
the exact application of it, even where it 
works what seems to us injustice in a given 
case, is the course best adapted to the attain- 
ment of our ideal because it will drive us to 
such a modification or restatement of the 
rule as will embody in it the elements neces- 
sary to accomplish the justice we seek in all 
cases. The course of some judges, in seek- 
ing to stretch the rule so as to prevent what 
they regard as an unjust result in any given 
case, is thus, in the long run, most injurious: 
it precludes exact knowledge of what the 
tule is; if the rule is inartificially or inade- 
quately formulated, it retards the process of 
reformation. It has produced more injustice 
than all the ‘hard cases’ since the world 
began, because of the confusion and uncer- 
tainty it has injected into our system. The 
sagacious person, seeking antecedently to 
make his conduct conform to the rule, is 
unable to do so because he cannot ascertain 
what the rule is. As a result, despite all his 
care and desire to act properly, he is adjudged 
to have contravened the rule. Surely, no 
injustice is equal to this!” 

Status. ‘‘Race Distinctions in American 
Law.” By Gilbert Thomas Stephenson. 43 
American Law Review 205 (Mar.—Apr.). 


The second of a series of articles (see 21 
Green Bag 123), on the race problem in the 
South. 

This article describes at length laws before 
1865 which discriminated against the black 
race. These laws ‘‘are interesting to the 
student of that period of American history, 
as having furnished an argument for the 
tadical régime of reconstruction which Thad- 
deus Stephens and his supporters inaugurated 
and advanced.”’ 


Indians. ‘‘The Indian Before the Law.” 
By Prof. Isaac Franklin Russell, D.C. L., 
LL.D. 18 Yale Law Journal 328 (Mar.). 


_ “As to personal status, the Indian is not, 
in general, a citizen of the United States by 
birth, because not born, in the language of 
the Fourteenth Amendment, subject to the 
jurisdiction thereof. But Indians may be 
naturalized, individually or collectively, by 
treaty or by statute. Every Indian in the 
Indian Territory is a citizen by statute. So, 
too, is he, if he has received an allotment of 
lands in severalty pursuant to statute. In 
such cases he may vote, serve as a juror, 
testify as a witness in court, and sue and be 
sued... . Our national policy continues to 


be that of ‘a benevolent guardian, engaged 
in raising a race of human beings from bar- 
barism to civilization.’ ”’ 

See also Aliens. 


Taylor’s Science of Jurisprudence. The 
somewhat too conspicuous indebtedness of 
this work to predecessors is now notorious, 
and a typical attitude is expressed by an 
editorial in 13 Law Notes 5 (Apr.):— 


“It cannot well be questioned that a very 
strong case has been made out against Dr. 
Taylor. Unless he can establish the pro- 
priety of borrowing without citation or quota- 
tion marks from the writings of others, piecing 
the excerps together, and offering the product 
to the _ as an original work, he will find 
some difficulty in justifying himself in the 
eyes of the legal profession. No wonder we 
all thought it a mighty fine book.” 

One reviewer, however, goes further than 
the generality of critics, and would not find 
the volume praiseworthy even if it repre- 
sented wholly the results of Dr. Taylor’s own 
labors. To quote from 9 Columbia Law Re- 
view 369 (Apr.) :— 

“Our quarrel with the author is not so 
much that he has put forth as his own the 
work of other and, may we add, better men, 
but that he has made such bad work of his 
borrowings. Surely Muirhead and Sohm and 
Bryce and the rest were entitled to have their 
contributions to Mr. Taylor’s literary fame 
combined to some purpose. The work is 
announced on the title page as ‘A Treatise 
in which the growth of positive law is un- 
folded by the historical method and its ele- 
ments classified and defined by the analytical.’ 
But there is in fact no unfolding of the growth 
of positive law and nothing that deserves to 
be called a classification of its elements. The 
several parts and chapters of the work are 
disjecta membra, without relation to one 
another and without organic unity.” 


Torrens System. ‘‘The Torrens System of 
Land Registration.” By J. A. Harzfield. 
9 Phi Delta Phi Quarterly Brief 22 (Mar.). 


Reprinted by courtesy of The Kansas 
Lawyer. 


Trademarks. ‘‘Comments on Modern Law 
of Unfair Trade.”” By Edward S. Rogers. 
3 Illinois Law Review 551 (Apr.). 

Discusses a wide range of trademark cases 
with extremely full citations and quotations 
from English as well as American decisions. 

“This is the present state of the law, that 
every trader has a property in the good-will 
of his business, that he has the right to the 
exclusive benefit of this good-will, that 
therefore he has the exclusive right to sell 
his goods as his own, and that no one has any 
right by os | means to sell as his, other goods 
than his. In short that no one has any right 
to sell his goods as the goods of another. 
This principle is perfectly general and without 
exception. The means by which the end is 
accomplished do not matter, whether in the 
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particular case it be by the use of a personal, 
descriptive, or geographical name, imitated 
labels, color of label, appearance of package, 
shape of package, form or peculiarities of the 
= themselves, misleading advertising, oral 
alse statements, or silent passing off. Whether 
any particular contrivance is calculated to 
result in the sale of one man’s goods as those 
of another is a question of fact in each case.” 


Uniformity of Laws. 
Divorce. 

Workmen’s Compensation Acts. 
ployers’ Liability. 


See Marriage and 


See Em- 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. 

Bismarck. ‘‘Cavour and Bismarck, II.” By 
William Roscoe Thayer. Fortnightly Review, 
v. 85, p. 721 (Apr.). 

Cavour. See Bismarck. 


Cleveland. ‘‘Grover Cleveland; Stories by 
Him—Stories about Him.’’ By Jesse Lynch 
Williams. American Magazine, v. 67, p. 533 
(Apr.). 

Full of anecdotes showing the great states- 
man’s dry and lively humor. 

Mr. Cleveland, speaking of the fate of ex- 
Presidents, once said :— 

““*Now there was Harrison; he went into 
law. The first time he got up to argue a case 
im court everybody laughed; it seemed so 
queer. I know how it is. I went back into 
law myself between the two terms at Wash- 
ington. Well, the first time I went into 
court, the supreme court, there on the bench 
sat two judges I had appointed myself. No, 
it doesn’t do. ... So a fellow has to re- 
main a loafer all the rest of his life simply 
because he happened to be President. It 
isn’t right. It isn’t fair.’ ”’ 

“‘Cleveland’s Opinions of Men.”’ By George 
F. Parker. McClure’s, v. 32, p. 569 (Apr.). 

His estimates of Thomas F. Bayard, J. 
Pierpont Morgan, James J. Hill, George Gray, 
Patrick A. Collins, Joseph B. Foraker, and 
Theodore Roosevelt. 


“Cleveland as a Lawyer.’’ By Wilson S. 
Bissell. McClure’s, v. 32, p. 583 (Apr.). 

His law partner’s excellent portrait of his 
personal traits, reprinted from a campaign 
document circulated in 1892. 

Hussein Hilmi Pacha. ‘‘The New Grand 
Vizier.”” Current Literature, v. 46, p. 389 
(Apr.). 

Jay. “John Jay.”” By Clarence B. Kelland. 
Law Student’s Helper, v. 18, p. 106 (Apr.). 


Knox. ‘‘How Mr. Knox became Secretary 
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of State.” By Walter E. Clark. 
Work, v. 17, p. 11433 (Apr.). 

Lincoln. “‘Lincoln’s Assassination told by 
an Eye-Witness.”” ‘‘Edwin Booth and Lin- 
coln.”’ ‘‘Lincoln’s Interest in the Theatre.” 
“Lincoln and Wilkes Booth as Seen on the 
Day of the Assassination.” Century, v. 77, 
pp. 917, 919, 942 and 954 (Apr.). 

Pulitzer. “The Dramatic Intensity of 
Joseph Pulitzer.” Current Literature, v. 46, 
p. 382 (Apr.). 

Roosevelt. ‘President Roosevelt’s Record.” 
By Sydney Brooks. Fortnightly Review, v. 
85, p. 658 (Apr.). 

“‘What Mr. Chamberlain did forthe Colonial 
Office and Mr. Lloyd George for the Board 
of Trade, Mr. Roosevelt has done for the 
entire government of the United States. He 
has graded it up; he has penetrated it witha 
new vitality, almost, one might say, with a 
new morality. ... That the Sherman law 
will ultimately be repealed or amended, and 
that the large corporations will be granted a 
federal license subject to federal supervision, 
I take to be inevitable, and the credit for this 
will belong mainly to Mr. Roosevelt.” 

Roosevelt and Tajt. ‘‘The Personal Rela- 
tions of Mr. Roosevelt and Mr. Taft.’”’ Cur- 
rent Literature, v. 46, p. 379 (Apr.). 

“It was not known until a few months since 
that in 1904 Mr. Taft, then Secretary of War, 
sent in a letter of resignation to President 
Roosevelt. . . . He asserted his unwilling- 
ness to jeopardize in any way Mr. Roosevelt's 
re-election, but also asserted his answering 
loyalty to the Philippines, and his inability to 
cease the advocacy of a decrease in the duties 
on Philippine products... . President 
Roosevelt took just two minutes to dispose 
of this letter of resignation. It was returned 
to Mr. Taft with these words inscribed across 
the corner:— 

‘“* ‘Dear Bill—Fiddledeedee.—T. R.’”’ 

British Naval Policy. ‘‘The German Naval 
Case.” Anon. Contemporary Review, v. 9%, 
p- 395 (Apr.). 

An open letter from the German Michel to 
John Bull. ‘‘Dear Mr. Bull, let me say in 
conclusion that I deplore as much as any one 
this headlong race to ruin. But who be- 
gan it?” 

“The Naval Situation,” by Sir William H. 
White, K.C.B. “A Rude Awakening,” by 
Col. the Earlof Erroll, K.T. ‘German Arma- 
ments and the Liberal Government,” by J. 
Ellis Barker. Nineteenth Century, v. 65, pp. 
541, 565, and 570 (Apr.). 

China. ‘“‘The New Education in China.” 
By Paul S. Reinsch. Atlantic, v. 103, p. 515 
(Apr.). 

‘‘When we consider the entire educational 
movement in contemporary China, we are 
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forced to admit that with all the daring inno- 
vations that have been made, the great battle 
js yet to come. ... The attitude of the 
government itself is more favorable to purely 
technical studies, like engineering, physical 
science, and jurisprudence,’’ than to ‘‘the 
more general cultured branches.”’ 


“The New Ruler of China.’’ By Prof. Isaac 
Taylor Headland. Century, v.77, p. 805 (Apr.). 


“The New Regime in China.’’ By Eleanor 
Franklin Egan. Everybody's, v. 20, p. 587 
(May). 

Conservation of National Resources. ‘‘A 
Continent Despoiled.”” By Rudolf Cronau. 
McClure’s, v. 32, p. 638 (Apr.). 

“It may be new to you that white pine 
has so fallen off, that its domination of the 
lumber market has practically ceased. Rapidly 
decreasing also is our supply of hard woods, 
the prices of which go up higher and higher. 
White oak went up from $48 in 1890, to $85 
in 1907; hickory from $38 to $65, and yellow 
poplar from $29 to $53. Expert foresters 
proclaim that we are, without ns made 
any provisions against it, dangerously near 
a Domed famine, which will strike at the 
very foundation of some of the country’s 
most important industries.”’ 


“Making Rivers Work.’ By John L. 
Mathews. Everybody's, v. 20, p. 443 (Apr.). 


Criminology (Japan). 
Prison.” By Andrew Soutar. 
Magazine, v. 23, p. 60 (Apr.). 


“It was natural that, after parading this 
paradise, I should doubt if Japan’s treatment 
of her criminals led to a decrease in crime. 
The officials confessed that, of robbers, bur- 
glars, thieves, and swindlers, sixty per cent 
came back to the prison. Of those who had 
been twice imprisoned, sixty per cent re- 
turned; of the first offenders, forty per cent 
found their way back. 

“And I did not wonder. Looking back 
at the pile of palatial buildings set in a garden 
of green and gold, I marveled that only one 
little man with a very big sword was needed 
to guard the gates and prevent the hordes of 
Tokio from rushing in!’’ 

Democracy. ‘‘The Old Order Changeth— 
IV, Progress in American Cities.’’ By William 
Allen White. American Magazine, v. 67, p. 
603 (Apr.). 

Uniformity of municipal accounts, govern- 
ment by commission, municipal ownership, 
and home rule, are some of the topics here dis- 
cussed. 

Eugenics. ‘“The Older and Newer Ideals of 
Marriage.” By Prof. W. F. Thomas. Ameri- 
can Magazine, v. 67, p. 548 (Apr.). 

“At the age of perhaps eight the child’s 
brain is practically all in; he is short only in 
experience and practice. He can understand 
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any abstract pee and any piece of litera- 
ture, from the theory of evolution to the 
Hamlet of Shakespeare, but when he spends 
his time with an uneducated nurse or an un- 
ideaed mother he goes to school and even to 
college with a mind barren.” 


Fiction. ‘‘Their Hearts’ Desires.’’ By Judge 
Edward A. Parry. Cornhill, v. 26, p. 478 
(Apr.). 

A fanciful story of an eminent barrister 
who in consideration of a grant of youth, a 
new appetite, and a two hundred and fift 
yards drive in golf, takes over his nephew's 
personality, with his incapacity for earning 
money and all his existing love affairs what- 
soever. 

History. ‘‘English Conspiracy and Dissent, 
1660-1674, I.” By Wilbur C. Abbott. Ameri- 
can Historical Review, v. 14, p. 503 (Apr.). 

“The death of Oliver Cromwell on Sep- 
tember 3, 1658, assured the ultimate downfall 
of the so-called Puritan cause, but the catas- 
trophe was not as sudden as many men had 
hoped and prophesied. ... It is the pur- 
pose of this paper to consider another ele- 
ment of this fallen party—those who did not 
quietly submit to their fate—during the 
period of their greatest and most influential 
activity, the first dozen years of the reign of 
Charles II.” 


“The South Carolina Federalists, I.” By 
Ulrich B. Phillips. American Historical Re- 
view, v. 14, p. 529 (Apr.). 

“A beginning of the Federalist frame of 
mind may be seen as early as the movement 
of revolt hoe Great Britain The movement 
in South Carolina was controlled by the 
aristocracy, and had little concern with the 
doctrine of natural rights. It was merely 
a demand for home rule, with few appeals to 
theory of any sort. It was, furthermore, a 
movement for home rule in Anglo-America as 
a whole, and not for the independence of the 
separate commonwealth of South Carolina.”’ 


“The Diary of Gideon Welles; II, The Cabal 
against Seward, and the Emancipation Procla- 
mation.”’ Atlantic, v. 103, p. 471 (Apr.). 

Labor Problems (Women). ‘‘The Woman’s 
Invasion; VI, The Working Home.” By 
William Hard; Rheta Childe Door, collabo- 
rator. Everybody's, v. 20, p. 521 (Apr.). 

‘“‘Widows, 800,000 of them, and more, were 
earning their living in the United States in 
the year 1900. And married women, like- 
wise, to the number of more than 700,000. 
And divorced women, likewise, to the num- 
ber of more than 60,000. One million, six 
hundred thousand of them altogether!” 

Legal Miscellany. ‘‘The Literary Side of 
the Law Reports.’’ Anon. Blackwood’s, v. 
185, p. 506 (Apr.). 

Treating of the lighter and more human 
side of Scotch law reports. 








San Francisco Graft Prosecutions. ‘‘They 
who Strike in the Dark.’’ By Will Irwin. 
American Magazine, v. 67, p. 564 (Apr.). 


Exceedingly interesting stories of plots, 
abductions, p Me sem and attempted mur- 
der undertaken against the San Francisco 
graft prosecution. 

“The ‘Parkside’ bribery case against Abe 
Ruef was on the docket. The evidence of the 
prosecution, know to both sides in advance, 
was very clear--an unbroken chain. Ruef’s 
hope lay in a prejudiced jury. The fight then 
centered about the ‘box’ of 200 men, from 
which, according to California practice, the 
jurors were selected. Haas was in that 
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“‘He was hardly seated in the box, when 
Burns discovered that one Anixter, a juror 
who was under examination and who had 
passed provisionally, had served a term in 
the House of Correction. ... The court de- 
cided against Anixter. 

“The day after Anixter retired, a Jewish 
tailor named Cohn telephoned to Heney: 

“*You have another ex-convict on the 
Ruef jury; come up and see me about it.’ 

“A Burns detective saw Cohn and learned 
all about the past of Haas. He had been in 
the San Quentin penitentiary for embezzle- 
ment. He had long been intimate with 
Cohn’s wife. Cohn had heard him say to her: 

“*T am going on the jury to get Ruef off 
and make money and pay my debts.’ ”’ 

Haas was put out A the jury box, and, a 
little later, shot Heney in open court. 
— days after this he shot himself while in 
jail. 


Social Evil. ‘‘The White Slave Traffic.” 
By Harry A. Parkin, Assistant U. S. Attorney 
for Northern District of Illinois. 9 Phi 
Delpha Phi Quarterly Brief 7 (Mar.). 

“‘We find that there is a society, or syndi- 
cate, thoroughly equipped and organized and 
extremely wealthy, which in the past im- 
ported on an average of two thousand foreign 
irls from Paris, Montreal, Austria-Hungary, 
y antag and Italy. . 

“In the northern district of Illinois there 
have been returned in the last six months 
thirty-eight indictments. About half of these 
indictments have been tried and convictions 
secured. Girls are being deported every 
month who are taken from these houses of 
shame and are returned to their parents in 
Europe. 

“The only remedies are segregation, regis- 
tration and thorough medical inspection.” 


Stock Speculation. ‘‘A Hireling of Wall 
Street. By a Manager. Everybody’s, v. 20, 
p- 505 (Apr.). 

‘Boiled down, my principal occupation was: 
Meet men—crawl into their favor by being a 
good fellow—make them like you—and get 
them to trade. Then watch out that they 
don’t get away from you. For this work I 


received the salary of a United States gen- 
Om .+. 


In almost three years I had over 
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two hundred accounts, and not only have 
never seen anybody make any money to keep, 
but I have seen many a fortune wiped out.” 


“The Game Gets You.” By John Parr, 
Everybody’s, v. 20, p. 499 (Apr.). 

‘“‘When the broker lends you capital for 
margin speculation, he compounds the inter. 
est on it monthly. He does more. He charges 
interest on his commissions. Ask your broker 
if that is true. Take him some monthly 
transaction of yours and suppose that, instead 
of its being closed in one month, it stands 
open for two months. 

“You will find that you are paying interest 
on interest and interest on the commission, 
and it would be so compounded monthly as 
long as the account stood open. Is it to be 
wondered at that brokers are secretive about 
the interest account?”’ 


Tariff. ‘‘Juggling with the Tariff.’ By 
Ida M. Tarbell. American Magazine, v. 67, 
p. 578 (Apr.). 


‘“**T wrote the bill of 1870,’ the late Joseph 
Wharton, iron master, steel master and nickel 
king, once told the writer proudly. ‘Three 
men will make the next tariff bill, not one of 
them a member of Congress,’ Mr. Havemeyer 
told David A. Wells in 1894. He was right. 
That bill, like all its predecessors, for nearly 
forty years was made in practice by the 
representatives of wood and woolen, of iron 
and steel and sugar. And in spite of all the 
signs to the contrary it is probable they will 
control the bill of 1909.” 

“Europe’s Tariff Laws and Policies.” By 
Frederic Austin Ogg. American Review of 
Reviews, v. 39, p. 427 (Apr.). 

““Of the three European nations with which 
the trade relations of the United States are 
closest, two,—France and Germany,—have 
long been strongly protectionist, and one,— 
Great Britain,—has maintained steadfastly 
for over half a century the policy of free trade. 
But in all of them tariff is today a very live 
issue, and although the three do not, of 
course, comprise strictly for the United 
States the Europe of commerce, no one can 
doubt that so far as our tariff system is to be 
affected by European influences at all it will 
be the measures of these three powers that 
will weigh most heavily.” 

“Unemployment; Its Cause and Cure.” By 
Sir Nathaniel Dunlop, LL.D. Blackwood'ss 
v. 185, p. 459 (Apr.). 

Advocating tariff duties as the most effec- 
tive means of promoting the prosperity of 
England. 

Women (Turkey). ‘Prisoners of the 
Harem.” By E. Alexander Powell, F.R.G.S. 
Everybody's, v. 20, p. 465 (Apr.). 

“So long as the harem exists in Turkey, 
just so long must slaves be procurable. The 
internal organization of the harem is as de- 
pendent upon the slave as were the cotton- 
planters of the South before the war.’ 
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WAS CHRIST’S TRIAL ILLEGAL? 


The Trial of Jesus, from a Lawyer’s Standpoint. 
By Walter M. Chandler, of the New York bar. 
V.1, The Hebrew Trial; v. 2, The Roman Trial. 
Empire Publishing Co., New York. Pp. xxxv, 
366; xi, 381 + bibliography and index. 

- author of this work has tried to convey 

clear ideas about a matter upon which 
little information is accessible. If his attempt 
to show precisely what took place at the trial 
of Jesus is unsuccessful, he has nevertheless 
done a service by collecting material relating 
to the principles of Roman and Hebrew 
jurisprudence probably in existence at the 
beginning of the Christian era. 

As Prof. Nathaniel Schmidt says in his 
scholarly work on ‘‘The Prophet of Naza- 
reth” (p. 286), “‘It has been repeatedly shown 
that the trial as described in the Gospels is 
out of harmony with the legal procedure pre- 
scribed in the Mishnaic tractate ‘Sanhedrin’ 
and its Talmudic amplifications.”’ Mr. Chand- 
ler’s book makes an elaborate effort to demon- 
strate the illegality of the Hebrew trial. 
Unfortunately, however, he commits at the 
outset the fatal mistake of accepting the 
Scriptural record of fact as final and unim- 
peachable. As a result he obtains a dis- 
torted perspective of his subject, and no 
thoroughness of research can atone for the 
defect. 

The Scriptural narrative is in several re- 
spects lacking in verisimilitude. It is in- 
credible that so much could have happened in 
the twenty-four hours preceding the Passover. 
It is also incredible that Jesus should have 
been tried by summary proceedings and exe- 
cuted within so inconceivably short a space 
of time. There is a touch of incredibility in 
the high-handed procedure before Caiaphas, so 
inconsistent with the humane spirit of Hebrew 
criminal law; there is also an informality in 
the proceedings before Pilate which offends 
one’s historical sense. While we know that 
Christ died an ignominious death, the inhuman 
brutalities attendant upon his execution are 
difficult to reconcile with the spirit of Roman 
as well as of Jewish criminal law. Whoever, 
therefore, wishes to understand what actually 
occurred at the trial of Jesus must take the 
credible portion of the Biblical narrative as a 
basis and try to reconstruct the record of 
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fact with the aid of historical research. 
Modern Biblical scholars employing critical 
methods seem thus far to have accomplished 
little or nothing in this direction. 

Were there two trials, or was there only a 
single trial? The Scriptural account does not 
really give the answer to this question. There 
is no reason to doubt that there was at least 
one trial of Jesus, in accordance with the 
regular procedure either of Hebrew or of 
Roman jurisprudence. The sentiment of the 
Jewish hierarchy, even amid party turmoil 
and intrigue, would not have tolerated a 
violation of every legal right of the accused. 
Pilate would not have allowed the death sen- 
tence without a regular conviction. But 
there is also good reason to suppose that there 
were two regular trials of Jesus. In the first 
place, the circumstantiality of the account of 
the trial before Pilate leads one to suppose 
that Jesus was in all probability regularly 
tried and acquitted of the charge of sedition. 
If, then, he was acquitted of this charge, 
his conviction was probably secured on a 
different accusation, that of a religious rather 
than a civil offense. The Sanhedrin would 
have had the jurisdiction to try a charge of 
blasphemy, and such a trial would have had 
to occur before Pilate would have permitted 
the death sentence to be carried out. We 
may therefore conclude that there were 
probably two regular trials, and that Mr. 
Chandler is right in devoting one volume to 
each. One cannot, however, approve of the 
method by which he reaches the conclusion 
that there were two trials, from a study of 
the Bible record. The majority of laymen 
would not get the idea from the Bible that 
the proceedings at the house of Caiaphas 
amounted to a trial, but rather to an informal 
preliminary hearing. 

The presumption is that there were regular 
proceedings before Caiaphas, and the burden 
of proof rests with those who contend for an 
irregularity. Josephus, in spite of what he 
says about the haughty, cruel spirit of the 
family of the high priest Ananos (Annas), 
father-in-law of Caiaphas, offers no ground 
for the assumption that Caiaphas and Annas 
would have been likely to defy Hebrew law. 
Josephus tells us that Ananus, son of Ananos, 
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was deposed for holding an illegal session of 
the Sanhedrin to pass sentence on the Apostle 
James, but even if Caiaphas resembled in 
character this personage we have no right to 
assume that a gross violation of law and 
tradition could have taken place under the 
very eyes of the Roman governor, with his 
actual consent. The probability is that the 
trial before the Sanhedrin was regular. 

We do not feel compelled to agree with 
Prof. Schmidt, who considers that the pro- 
ceedings before Caiaphas in the night were 
irregular and that the Pharisees could have 
cast the responsibility for the irregularities 
on the Sadducean party (p. 286). For if the 
calendar of events preceding the Crucifixion 
cannot be accurately determined, and the 
duration of the episodes of the Passion is 
obscure, we cannot rely wholly upon negative 
evidence to support conclusions like those 
reached by Prof. Schmidt. 

The Gospel accounts of Jesus’ public career 
are meager in detail, and the record of the 
Passion must naturally be supposed to omit 
a great deal of important matter. The inter- 
val between the arrest and the proceedings 
before Pilate may have been one of several 
days, for aught we know to the contrary, and 
there may have been ample time for a regular 
trial before the Sanhedrin in which all the 
technical rules of procedure were observed. 
Mr. Chandler, in adhering to the view of 
predecessors that the rights of the accused 
under Hebrew law were grossly violated, has 
simply begged the question and has failed 
to sustain the burden of proof. 

In the trial before Pilate there is such 
meagerness of detail that one cannot agree 
with Mr. Chandler that Pilate’s conduct after 
his acquittal of Jesus, ‘‘after a comparatively 
regular trial,’”’ was necessarily marked by 
unmanliness and cowardice. Pilate would 
naturally have brought upon himself the 
condemnation of the early Christians for 
giving up Jesus to his persecutors, but we 
cannot assume that in so doing he was acting 
otherwise than as a dispassionate and honest 
magistrate. There would have been no 
cowardice in his permitting Jesus to be tried 
in the ecclesiastical court, or to be executed 
after a legal conviction in that court, and 
just as there is the presumption that the 
proceedings before Caiaphas were regular, 
there is also the presumption that Pilate 
acted properly and consented simply to have 
Jesus tried on a religious charge by an ecclesi- 
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astical jurisdiction (‘‘we have a law, and by 
our law he ought to die,’ John 19: 7) after he 
had been acquitted of a political charge by 
the civil jurisdiction. 

What actually occurred at the trial befor 
Pilate must have been one of these three 
things: (1) Pilate after acquitting Jesus con. 
firmed a Sanhedrin judgment legally pm. 
nounced before the Roman trial; or (2) the 
Sanhedrin trial occurred pendente lite, the 
high priests returning to Pilate to get the con- 
viction affirmed; or (3) Pilate after acquitting 
Jesus turned him over to the Sanhedrin with 
full power to try and convict and the San- 
hedrin trial was held subsequently. It would 
take up too much space to discuss which of 
these suppositions is the most probable, and 
it is to be hoped that Biblical scholars in 
a better position to clear up the subject may 
shed the light of their authority upon it. 

The author of the two volumes on the 
“Trial of Jesus” has brought together a large 
mass of data about criminal law and proce- 
dure among the Jews and under the Romans, 
and has compiled much interesting legal and 
historical information not conveniently acces- 
sible elsewhere. While his application of the 
principles of Greenleaf and Starkie to the 
Bible account is misguided, he shows a dis- 
position to investigate historical sources care- 
fully and to review a large volume of evidence 
impartially. In all fairness, however, it must 
be said that his work gravely suffers from 
lack of the methods of modern critical scholar- 
ship and from failure to build its hypotheses 
upon a sound historical foundation. 


MORAWETZ ON THE CURRENCY 
PROBLEM 

The Banking and Currency Problem in the 
United States. By Victor Morawetz. North Ameri- 
can Review Publishing Co.,N.Y. Pp.119. ($1 net.) 
oie writer takes up the problem of the 

National Monetary Commission appointed 
by Congress, and a competent critic, Mr. Mayo 
W. Hazeltine of New York, does not hestitate 
to say that nothing on the currency problem 
has been forthcoming which for a moment 
can be compared with it ‘‘as regards breadth 
of knowledge and depth of insight.” 

Mr. Morawetz opens his discussion at the 
very threshold of the subject by addressing 
himself to the reader who has no technical 
knowledge of finance or economics, and 
gradually leads him into the mazes of a com- 
plex problem. The result of this method is a 
clearness and effectiveness of treatment which 
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lends the book one of its strongest qualities. 
The author takes pains to show exactly what 
the causes and significance of money strin- 
gency are, and he is commendably cautious 
about reaching an accurate diagnosis before 
suggesting a remedy. The currency ques- 
tion, he says, is simply a question of bank 
credits and bank reserves. The problem is— 

“(1) to avert a depletion of bank reserves 
and a consequent large reduction of bank 
credits in times when lawful money is with- 
drawn to pay taxes and is locked up by the 
Government, or when lawful money is largely 
withdrawn for use as a circulating medium to 
move the crops or to be hoarded; and, on the 
other hand, (2) to enable the banks in times 
of great business activity to expand their 
deposit liabilities, together with their loans 
and discounts, and also adequately to in- 
crease their reserves of lawful money.” 

Mr. Morawetz discusses the experience of 
European countries, then he outlines his own 
plan for a central agency provided for by an 
act of Congress, in the form of a joint asso- 
ciation with no capital, having power when 
banks having an aggregate capital stock of 
not less than $250,000,000 have become 
members, to increase from time to time, 
tatably as to all banks, the authorized amount 
of their note issues with the approval of the 
Secretary of the Treasury, each bank having 
taken out notes being required to keep on 
deposit with the association a sum equal to 
twenty per cent at least of such notes. This 
agency would have power to control the volume 
of uncovered bank-note currency without the 
creation of a central bank having a monopoly 
of the financial situation. 

Mr. Morawetz is not devoted to his project 
with an enthusiasm which prevents him from 
analyzing its features dispassionately and 
from setting forth its practical operation with 
teference to the smallest particulars. Per- 
sons at all interested in the subject should 
tead this book at first hand, as its clearness 
of treatment and moderateness of length 
entail no sacrifice of the time of the busiest 
man. It is surprising what a vast amount 
of pregnant matter has been compressed 
within this little volume. Scarcely a sen- 
tence could have been dispensed with. The 
author avoids prolixity and technicality and 
covers a field of astonishing breadth. 

No student of the monetary problem in the 
United States, no patriotic banker, no public 
officer whose official duty may force him to 


deal with this question, can rightfully neglect 
to make himself familiar with Mr. Morawetz’s 
important contribution. 


AN AMERICAN ON AMERICA 


The American as He is. By Nicholas Murray 
Butler, President of Columbia University. The 
Macmillan Co., N. Y. Pp. 97. ($1 net.) 


HIS book gives in three chapters lectures 
delivered before the University of Co- 
penhagen in September, 1908. President 
Butler says that a familiarity with the writ- 
ings and speeches of Hamilton, Lincoln, and 
Emerson is necessary to a general understand- 
ing of the intellectual and moral temper of the 
American people. In consonance with this 
sentiment he takes an extract from each of 
them for the text of one chapter; Hamilton 
suggesting consideration of the American as 
a political type, Lincoln the American apart 
from his government, and Emerson the 
American and the intellectual life. 

The book is marked by a sane optimism 
which sees in the American state a worthy 
expression of that democratic impulse which 
first exerted itself in northern Europe between 
the Vistula and the Rhine. ‘‘Democracy,”’ 
President Butler quotes Pasteur, “‘is that 
order of the state which permits every indi- 
vidual to put forth his utmost effort.’”’ This 
impulse found expression in the Mayflower 
compact of 1620, the Declaration of Rights 
of 1765, the Declaration of the Causes and 
Necessity of Taking up Arms of 1775, the 
Declaration of Independence of 1776, the 
Ordinance for the Government of the North- 
west Territory of 1787, and finally the Con- 
stitution of the United States. The out- 
come has been that we have a popular gov- 
ernment in the fullest sense of the word. It 
was the theory of the Constitution that the 
Electoral Colleges should deliberate and nomi- 
nate the President and Vice-President, and 
the great national party conventions are 
wholly unknown to the Constitution and laws, 
but after Jackson’s time the system of national 
conventions was instituted, and popular con- 
trol of nominations began coincidently with 
the more commanding position of the Presi- 
dency. When the choice was exercised by 
the Electoral Colleges, the controlling groups 
in Congress really chose the President, but 
since Jackson’s time he has been regarded 
as a direct representative of the people. It 
is probable that before many years the people 
will come likewise to control the nomination 
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of national Senators, the state legislatures 
merely registering the decision of state con- 
ventions. 

Bagehot could not find where the sov- 
ereignty was placed in the government of the 
United States, and that is because the gov- 
ernment under the Constitution controls but 
a part of the activities of the sovereign 
people. ‘‘This explains why so much of the 
highest and best trained and most represen- 
tative talent and ability of America are 
found outside of the government. ... Only 
occasionally . . . do men of the highest intel- 
lectual and moral type enter the government 
service and remain in it.’’ The development 
of the American spirit of independence has 
not resulted in a hypertrophied individualism, 
for the sense of responsibility for the admin- 
istration of great wealth as a public trust is 
widespread. 

The book, while not at all profound or 
weighty, abounds in keen observation. Presi- 
dent Butler has given us his views as to the 
typical American, who is to be found not in 
Boston nor in New York, which are compara- 
tively near to Europe, but in northern IIli- 
nois and in the adjacent parts of Iowa, Wis- 
consin, and Minnesota. Here the soil is rich, 
the population well-to-do and intelligent, 
manners an?’ morals of a high grade, and 
vice and crime little known. In Indiana, Mis- 
souri, Kansas, Nebraska, Colorado, California, 

and elsewhere, similar conditions abound. 

New York is the intellectual and the social 
capital as well as the financial centre of the 
United States. “‘The opportunities which 
New York offers to men of capacity are liter- 
ally boundless.” The differences between the 
East and the West are more largely in modes 
of expression than in modes of thought. ‘‘The 
typical American is he who, whether rich or 
poor, whether dwelling in the North, South, 
East or West, whether scholar, professional 
man, merchant, manufacturer, farmer, or 
skilled worker for wages, lives the life of a 

good citizen and a good neighbor; who be- 
lieves loyally and with all his heart in his 
country’s institutions, and in the under- 
lying principles on which these institutions 
are built; who directs both his private and 
his public life by sound principles; who 
cherishes high ideals; and who aims to train 
his children for a useful life and for their 
country’s service.” 
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THE LAW OF APARTMENTS 


The Law of Apartments, Flats, and Tenement; 
By William George. Fallon Law Book Company, 
N.Y. Pp. 213 + indexes and appendices 275 (4) 
5 er author of “George on Partnership” 

has here presented the law governing the 
rights, liabilities, and remedies of owners, 
proprietors, and tenants of apartment and 
tenement houses, with notes of cases decided 
in all jurisdictions. The text-book is in three 
parts, dealing with the owner, proprietor, 
and tenant respectively, and each part is in 
three chapters which severally deal with each 
of these three, in his relations with the two 
others and also with third persons. This 
arrangement enables one to turn quickly to 
the rule of law one wishes to find. 

It is perhaps to be regretted that the 
author does not venture upon a concise 
terminology, instead of using for dissimilar 
ideas words of such similar meaning as owner 
and proprietor. In a Pennsylvania decision 
cited by the author, Shott v. Harvey, 105 Pa. 
St. 222, an owner was defined in construing a 
statute as the person ‘‘in possession and 
occupancy of the premises who has the 
immediate dominion and control over it,” 
but the authority of this and similar decisions 
would not have obliged the author to use 
the term owner in a sense which may include 
a tenant for years or even a mere tenant at 
will. 

The plan of the book, however, is logically 
laid out, and it will serve a useful purpose to 
those who desire a convenient manual of 
apartment house law. 

The appendices contain the Tenement House 
Act of New York State and the Building 
Code of New York City. 


BOOKS RECEIVED 


Receipt of the following books, which will 
be reviewed later, is acknowledged :— 


A Treatise on the Law Relating to Injunctions. 
By Howard C. Joyce, of New York City. Matthew 
Bender & Co., Albany. 3 v., pp. xlvii, 2075 + table 
of cases and index 308. ($16.50 net.) 


The Law Governing Sales of Goods, at Common 
Law and under the Uniform Sales Act. By Samuel 
Williston, Weld Professor of Law in Harvard Uni- 
versity. Baker, Voorhis & Co., N. Y. Pp. cix, 
1155 + appendix and index 148. ($7.50.) 


Questions and Answers for Bar Examination Re- 
view. By Charles S. Haight of the New York bar 
and Arthur M. Marsh of the Connecticut bar. 
2d edition. Baker, Voorhis & Co.,N. Y. Pp. lii, 
530 + index 55. ($4 net.) 
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Latest Important Cases” 


Bankruptcy. Conveyances for Good Con- 
sideration— Vendee Acting in Good Faith. 


D. C. 

The Supreme Court of the District of Colum- 
bia, per Mr. Justice Barnard, dismissed a bill 
in equity in March, 1909, brought by a 
trustee in bankruptcy to set aside a sale of 
property in good faith and for a valuable 
consideration (Wilson v. Powell et al., Wash- 
ington Law Reporter, April 2, 1909, pp. 210- 
212). It was held that when it is proved that 
the vendor made the sale with fraudulent 
intent to hinder and delay his creditors, the 
burden is upon the vendee to prove payment 
of a sufficient consideration; but this being 
established the burden is then upon the 
creditors attacking the sale to show bad faith 
in the vendee. Moreover, where it appeared 
the vendees were not acquainted with the 
vendor prior to the negotiations for the sale, 
had given a full and fair consideration for the 
property, which had been actually delivered, 
and had employed an attorney to examine 
the title, it was held that there was nothing 
to overcome the presumption of good faith. 


Billboards. ‘“‘Sky Sign’’ Ordinance— Police 
Power. N.Y. 


The New York Court of Appeals decided 
on March 30, in People ex rel. M. Wineburgh 
Adv'g Co. v. Edward S. Murphy (N. Y. L. J. 
Apr. 8), that the ordinance of the City of 
New York forbidding the erection of a ‘‘sky 
sign” for advertising purposes over nine feet 
in height above the front wall or cornice of a 
building is unenforceable when the sign is on 
private property and is safely and securely 
constructed. The prohibition in such a case 
cannot be said to be in the interest of the 
public health, morals or safety, and the ordi- 
nance is not, therefore, enforceable as an exer- 
tise of the police power. (Building Code, 
City of New York, sec. 144.) 

Commenting editorially, the New York Law 


"Copies of the pamphlet Reporters containing 
full reports of any of these decisions which are 
cited in the National Reporter System may be 
secured from the West Publishing Company, St. 
Paul, Minnesota, at 25 cents each. In ordering, 
the title of the desired case should be given as well 
a8 the citation of volume and page of the Reporter 
in which it is printed. 


Journal (Apr. 8) says, ‘It may be taken as 
finally determined for this state that a general 
right to prohibit advertisements on private 
property cannot be secured without a con- 
stitutional amendment,’’ and quotes an article 
in the Harvard Law Review for November, 
1906 (20 H. L. R. 42), the writer of which 
says that while the law must be taken as 
settled, ‘‘it is entirely possible that the in- 
creasing esthetic sentiment will, in time, 
sanction the judiciary in taking a cognizance 
of particular nuisances, as is now done with 
nuisances of noise and smell.” 

Common Carriers. Liability Limited to 
Valuation in Shipping Receipt—Interstate 
Commerce Act. N. Y. 

Under section 20 of the Interstate Com- 
merce Act, as amended by Act of Congress, 
passed June 29, 1906, an initial carrier is 
liable to a shipper for a loss occurring on the 
lines of connecting carriers, as well as his own, 
having a right of recovery over against a 
connecting carrier if the loss occurred on the 
line of the latter. But in Greenwald et al. v. 
Weir, decided in March (N. Y. L. J. Mar. 17), 
the New York Supreme Court, Appellate Divi- 
sion, held that such amendment to the Inter- 
state Commerce Act does not, however, 
abrogate the rule that a carrier’s liability is 
limited to the value of merchandise shipped 
as declared in the shipping receipt signed and 
delivered by or in behalf of the carrier and 
accepted by or in behalf of the shipper. 


Contracts. Equitable Mutuality.—Injunc- 


tions. U.S. 

An injunction pendente lite was granted 
against breach of that portion of a contract 
as to which there was equitable mutuality by 
the United States Circuit Court for the 
southern district of New York, in B. F. 
Keith v. Annette Kellerman, decided in March 
(N. Y. L. J. Apr. 7), the contract being one 
to perform unique services, in giving diving 
and swimming exhibitions. But the Court 
refused to lend its relief for a breach of that 
part of the contract which regulated the 
summer season, as that portion failed to fix 
the periods for summer performances and 
lacked equitable mutuality. Forifnosummer 
performances should be held the defendant 
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would be without compensation and at the 
same time would be under a covenant to 
perform for no one else. 


Contracts. Water Rates—Defective Meter— 
Construction of City Charter. N. Y. 

The charter of the City of New York pro- 
vides that the consumer shall pay for water 
according to the registration of a meter. In 
People ex rel. McAuliffe v. City of New York 
et al., 114 N. Y. Suppl. 312, it appeared that 
the meter of respondent had failed for some 
months to record, although water was being 
used continually. The New York Supreme 
Court remarked that although the neglect of 
the officials of the city has perhaps given 
relator something for nothing, it is the plain 
mandate of the charter that no charge can be 
be made except for water actually used as 
shown by the meter. If the meter showed 
nothing, the charter seems to allow no charge. 


Copyrights. Dramatic Composition not a 
Book—Domestic Manufacture Unnecessary. 
U. S. 

Congress has intended all through its copy- 
right enactments to distinguish between books 
and dramatic compositions, said the United 
States Circuit Court for the southern district 
of New York in Paul Hervieu v. J. S. Ogilvie 
Publishing Co., decided in March, 1909 
(N. Y. L. J. Apr. 5). A dramatic composi- 
tion, even though printed in book form, is 
not a book within the meaning of section 4956 
of the copyright law. Hence a dramatic 
composition need not be printed from plates 
made or type set up in the United States to 
be entitled to full copyright protection. 


Copyrights. Transcript Play—Common Law 
Rule— Publication. Il. 

The author of a drama does not lose his 
common law right in the production by 
public performance, when the drama is not 
printed in a book, as the federal copyright 
law does not apply to any drama not printed 
in a book, said the Illinois Supreme Court in 
Frohman v. Ferris, 238 Ill. (adv. sheets) 430. 
Though a different rule prevails in England 
under the act of 5 and 6 Vict., in this country 
public performance of a play from manu- 
script is not equivalent to a publication. 


Copyrights. Moving Picture Shows— 
Author’s Permission to Dramatization. U. S. 


In a decision rendered in March in the 
United States Circuit Court of Appeals, a 


moving picture exhibition was held to be , 
stage representation violative of the rights 
of the author’s copyrighted book. The ques. 
tion arose in a suit brought by Klawé 
Erlanger and Harper & Brothers against the 
Kalem Company to enjoin the moving picture 
exhibitions of ‘‘Ben-Hur.’’ The Court helg 
that in order to give a moving picture ex. 
hibition it was necessary to take the novel 
of the author and prepare a synopsis or story, 
which was in effect a dramatization, and that 
the author alone had the right to make or 
authorize a dramatization. 





Corporations. Criminal Law—Indictmens 
Under Elkins Act. U.S. 


“Some of the earlier writers on common 
law held the law to be that a corporation 


could not commit a crime. . . . The modern 
authority, universally, so far as we know, is 
the other way. ... It is true that there 


are some crimes which, in their nature, cannot 
be committed by corporations. But there is 
a large class of offenses, of which rebating 
under the federal statutes is one, wherein the 
crime consists in purposely doing the things 
prohibited by statute. In that class of crimes . 
we see no good reason why corporations may 
not be held responsible for and charged with 
the knowledge and purposes of their agents, 
acting within the authority conferred upon 
them. 2 Morawetz, Priv. Corp. §733; Green's 
Brice, Ultra Vires, 366.’ Per Mr. Justice 
Day, in New York C. & H. R. R. Co. v. 
U. S., decided Feb. 23, 1909. 


Corporations. Criminal Law—When In- 
dictable for Manslaughter. N. Y. 


Within the principles declared by the 
Supreme Court of the United States in New 
York C. & H. R. R.Co.v. U. S., decided 
Feb. 23, 1909 (see supra), the New York 
Court of Appeals expressed the opinion, in 
People v. Rochester Ry. & Lt. Co., decided 
Mar. 23 (N. Y. L. J. Apr. 7) that certain 
forms of manslaughter might be defined ina 
statute applicable to corporations, making 
a corporation criminally liable for homicide 
under certain circumstances. But the Court 
considered the New York Penal Code not to 
make a corporation indictable for man- 
slaughter. 

The New York Law Journal (April 7) com- 
ments on this decision editorially :— 

It is a source of satisfaction that both the 
Supreme Court of the Un ited States and the 
New York Court of Appeals recognize the 
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utility of subjecting corporations to criminal 
liability. ... The absurdly oppressive pro- 
ceeding against the Standard Oil Company 
of Indiana, resulting in a colossal fine, be- 
trayed the influence of popular clamor, but 
it must not be overlooked that the determina- 
tion of the trial court was as promptly as 
possible reversed by the Circuit Court of 
Appeals. We do not believe that penal 
statutes affecting corporations will be abused 
by being systematically used as a means of 
oppression.” 

Corporations. Holder of Voting Trust Cer- 
tificate—Stockholders. N. J. 

In an opinion filed in March, in the case of 
O'Grady v. U. S. Ind. Telephone Co., the 
New Jersey Court of Errors and Appeals 
held that the holder of a ‘“‘voting trust” 
certificate is the beneficial owner of the stock 
represented by it in the hands of the “voting 
trustees,” and a stockholder within section 69 
of the corporation act, and as such entitled 
to institute liquidation proceedings. 

Corporations. Rights of Preferred Stock- 
holders upon Dissolution. N. J. 

A corporation organized in New Jersey 
provided in its certificate for the creation of 
preferred stock, ‘‘the holder thereof to receive 
and the company to pay a fixed yearly divi- 
dend of six per cent before any dividend 
shall be set apart or paid on the general 
stock.” The New Jersey Court of Errors and 
Appeals, in Lloyd et al. v. Penn. El. Vehicle 
Co., decided Mar. 1 (N. Y. L. J. Mar. 8), held 
that upon the dissolution of the corporation 
the preferred stockholders were entitled only 
to the preference set forth in the certificate 
and were not to be paid on account of the par 
value of their shares in preference to the 
common stockholders. 

Corporations. One Cannot Organize An- 
other—Illegal Increase of Capital Stock. N. Y. 

One corporation has no power to organize 
another, much less can a corporation by a 
vote instruct its directors to organize a new 
company and convey to it certain real estate. 
In rendering this decision, Schwab v. E. G. 
Potter Co. et al., decided Mar. 2 (N. Y. L. J. 
Mar. 12), the New York Court of Appeals 
held that the proposed plan, which amounted 
practically to an increase of the capital stock, 
was ultra vires. 


Corporations. Right to Merge— Unanimous 
Consent of Stockholders Necessary. N. J. 
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The New Jersey Court of Errors and Ap- 
peals, in Colgate v. U. S. Leather Co., and 
Johnston v. U.S. Leather Co., decided Mar. 1 
(N. Y. L. J. Mar. 9), rendered a decision 
following the principle stated by the Court :— 

“It is entirely well settled that the power 
of corporations to consolidate and merge is 
not to be implied and exists only by virtue 
of plain legislative enactment (1 Thomp. 
Corp. sec. 315; 7 id., sec. 8216). 

“It follows of necessity that there is no 
right to consolidate without unanimous con- 
sent of stockholders, unless the power to 
consolidate has been conferred by legislation 
so that the power may be read into the con- 
tract of incorporation (1 Thomp. Corp. secs. 
75, 343).” 

Corporations. 
rations. 

Criminal Intent. Perjury— Honest Belief in 
Justifying Circumstances. N. Y. 

The New York Court of Appeals, in People 
ex rel. Hegeman v. Corrigan, decided Mar. 16 
(N. Y. L. J. Mar. 24), held that to constitute 
perjury the false statement must, under the 
statute, be material, the question of mate- 
riality being for the court, and there must 
also be criminal intent. The Court, per 
Cullen, C. J., said:— 

‘There runs through the Criminal Law a 
distinction between offenses that are mala 
prohibita in which no intent to do wrong is 
necessary to constitute the offense, and 
offenses that are mala in se in which a criminal 
intent is a necessary ingredient of the crime. 
While there are to be found both in judicial 
decisions and in text-books elaborate dis- 
cussions of what is a criminal intent, no 
attempt has been made to accurately define 
the term. Very possibly the attempt to 
make a definition so comprehensive as to be 
applicable to all cases would be futile, and it 
has often been doubted whether the term 
‘intent’ is an accurate one. However this 
may be, it is very apparent that the inno- 
cence or criminality of the intent in a par- 
ticular act generally depends on the knowl- 
edge or belief of the actor at the time. An 
honest and reasonable belief in the existence 
of circumstances which, if true, would make 
the act for which the defendant is prosecuted 
innocent would be a good defense. ... In 
other words, it is the knowledge or belief of 
the actor at the time that stamps identically 
the same intent as either criminal or inno- 
cent, for the intent to take life, unless under 


See Public Service Corpo- 





250 


circumstances that the law regards as suffi- 
cient to justify the taking, is the criminal 
intent, and the only criminal intent that can 
exist in case of murder (excepting, of course, 
where the killing is done in the commission 
of an independent felony). So, ordinarily, a 
criminal intent is an intent to do knowingly 
and willfully that which is condemned as 
wrong by the law and common morality of 
the country, and if such an intent exists, it is 
neither justification nor excuse that the actor 
intended by its commission to accomplish 
some ultimate good (1 Bishop’s Crim. Law, 
sec. 341).”’ 


Defamation. Fair Comment—Criticisms 
Offered in Good Faith. Ill. 


The Illinois Supreme Court, in People v. 
Fuller, 238 Ill. (adv. sheets) 116, held that 
a false charge that a county treasurer had 
“‘filched’”’ a sum of money from the county 
treasury, or that he had intentionally taken 
money from the county for his own use to 
which he was not entitled, was a libel. The 
public conduct of all public officers is a matter 
of public concern and may be made the sub- 
ject of fair and reasonable criticism, but this 
privilege does not extend to false and defama- 
tory statements imputing criminal offense or 
moral delinquency to the officer, even though 
they are made in good faith concerning an 
act of the officer in the discharge of his duties. 


Defamation. Publishing Wrong Portrait— 
Evidence. N. Y. 


Appellant, desiring to publish a sensational 
article involving a woman of evil reputation, 
obtained her photograph on a button. The 
portrait was published over the name of 
the criminal. The dissimilarity was so great 
that a person of ordinary intelligence before 
using the picture would have made further 
investigation. In Burkhardt v. Press Pub. 
Co., 114 N. Y. Supp. 451, appellant com- 
plained of the admission in evidence of 
another picture for comparison. The New 
York Supreme Court held the picture admis- 
sible and sustained a judgment for punitive 
damages. 


Employers’ Liability. Fellow Servant— 
Engineer or Section Foreman and Section 
Hand. U.S. 

The United States Circuit Court of Appeals 
for the fifth circuit handed down a decision 
in an accident case which was reversed by the 
United States Supreme Court, Mr. Justice 
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Moody laying down the rule that a railway 
engineer and a section foreman are both 
fellow-servants of a section hand, and failure 
so to instruct a jury is reversible error where 
the jury may well have based its verdict on 
the carelessness of either the section foreman 
or the engineer. Texas @& Pacific Ry.Co.y, 
Bowman, decided Feb. 23, 1909. 


Extradition. Non-Extraditable Offenses— 
Acts Ordered by Revolutionary Leaders. U. §, 


On the findings of Samuel M. Hitchcock, 
Esq., Commissioner, the discharge of Jan 
Janoff Pouren was ordered in March by the 
United States District Court for the southern 
district of New York, in Matter of Albert 
Schlippenbach, Imperial Consul-General (N. Y. 
L. J. Apr. 8). The Commissioner found these 
facts to have been established :— 

““(1) At the time when the offenses were 
committed the Russian Empire, including the 
district in which the offenses were committed, 
was in a state of revolution. 

“*(2) That the accused was identified with 
and a part of the revolutionary party; that 
the offenses committed by him were com- 
mitted under the directions of the leaders of 
that party, and were incidental to the political 
distrubances existing in the district.”’ 


Indictment. Incompetency of Evidence when 
Not Excluded on Motion. Ill. 


It has been decided in Illinois, in People v. 
Scattura, 238 Ill. (advance sheets) 313, that 
an indictment charging an offense in the 
terms and language of the statute creating 
it is sufficient, if the words of the statute so 
far particularize the offense that by their 
use alone the defendant is notified, with 
reasonable certainty, of the precise offense 
with which he is charged. (Per Dunn, J.) 
Where in an answer to a proper question, 
incompetent testimony is given, the court 
should, on motion, exclude such testimony; 
but the fact that the party against whom 
the testimony is given does not move to 
exclude it does not waive his right to raise 
the question of its competency. 


Insane Persons. Duties of Committee as 
Landlord—Liability of Committee for Torts. 
N. Y. 


A question of first impression as to the 
individual liability of the committee of an 
insane person, for alleged negligence in fail- 
ing to keep in repair the common passageway 
of rented premises, arose in Rooney v. People’s 
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Trust Co., 114 N. Y. Supp. 612. The suit 
was for personal injuries sustained by one 
of the tenants. The Court, commenting on 
the fact that in these days of multitudinous 
reports no decision on the point seemed to 
have been found, concluded that if the com- 
mittee rented the property under its charge 
in such a way that it retained control over 
the common passageways used by the vari- 
ous tenants, there was no conceivable reason 
why it should not be charged with all the 
duties of a landlord. The reason why it 
could not be held liable in its representative 
capacity was that the estate of the incompe- 
tent should not be subjected to a liability 
for the torts of one who was not his agent in 
the legal sense. 


Insurance. 
Relations—Construction of Statute. 


Accounting in Equity—Trust 
U.S. 


In the construction of the charter of an 
insurance company, the decisions of the high- 
est court of the state under whose general 
law the charter was obtained are binding 
upon the federal courts. This rule was laid 
down by the U. S. Supreme Court in Equitable 
Life Assurance Society v. Brown, decided 
March 1. A policyholder had filed a bill in 
the Circuit Court for the southern district of 
New York asking for an accounting and 
winding-up of the company. The demurrer 
of the defendant company was sustained, but 
the Circuit Court of Appeals reversed the 
decree and gave judgment in favor of the 
policyholder. The insurance company then 
brought the case before the Supreme Court 
of the United States on a writ of certiorari. 
The Court, in reversing the decree of the 
Circuit Court of Appeals, held that a court 
of equity is bound to take all facts into con- 
sideration in determining whether an account- 
ing should be granted, that an uncontested 
declaration that the stockholders in a mutual 
company own the entire surplus does not 
authorize a suit in equity to wind up the 
company, that wrongdoing by officers and 
directors gives no jurisdiction for an account- 
ing in equity in the absence of a trust relation 
shown, and that there is no trust relation in 
New York between the company and the 
policyholders resulting from the policy. 


Insurance. Statute Limiting Business—Con- 
Stitutionality. N.Y. 


That section of the new insurance law of 
the State of New York which limits the 
$150,000,000 the amount of business which 
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an insurance company may write in one year 
was declared constitutional by Justice O’Gor- 
man in the New York State Supreme Court 
April 1. The decision was given in the case of 
Charles H. Bush v. New York Life Insurance 
Company, the agent having brought suit to 
recover from that company his commission 
upon a life insurance policy of $25,000 which 
the company rejected last December. The 
reason given for the rejection was that the 
company had already accepted enough busi- 
ness to make up the $150,000,000 limit. 


Intoxicating Liquors. Statute Taxing Trade 
in Temperance Beverages—Constitutionality— 
Title of Legislative Act. Ga. 


A law passed by the General Assembly of 
Georgia for the improvement of the peni- 
tentiary system was upheld as constitutional 
in Carroll v. Wright, 63 S. E. Rep. 260. To 
provide revenue the law provided for a tax 
upon certain persons. The Court held that 
the legislature, which had the right to exer- 
cise discretion, did not transcend its power 
in making a distinct class, for the purpose 
of taxation, of those persons engaged in sell- 
ing non-intoxicating beverages in imitation 
of and as a substitute for beer and other 
spirituous or malt liquors. The Court, referring 
to the provision of the constitution that no 
law shall refer to more than one subject- 
matter, or contain matter different from 
what is expressed in the title, said that the 
title and the act must correspond substan- 
tially, and there was substantial correspond- 
ence between the title and the act in ques- 
tion, ‘‘beer, ale, wine, whisky or other malt 
liquors’”” named in the title being substan- 
tially equivalent to alcoholic liquors in gen- 
eral, of substitutes for which the act treated. 


Labor Unions. Strikes and Lock-outs— 
Capital and Labor. U.S. 


The ever recurring question of restraining 
boycotts, strikes, and other combinations by 
employees has been again reviewed in [ron 
Moulders’ Union v. Allis-Chalmers Co., 166 
Fed. Rep. 45, and the Circuit Court of Appeals 
adds another able opinion to those in which 
the rights of employers and employees have 
been often judicially determined. The final 
decree under review enjoins four Wisconsin 
local unions of the iron-moulders’ national 
organization and a number of individual 
officers and members from doing numerous 
specific acts interfering with or hindering the 
business of the complainant. The principa, 
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question involved was whether the means used 
in the endeavor to make the strike effective 
were lawful or unlawful. In discussing this 
question, the Court draws aclear line of demar- 
cation. It says that in contests between 
capital and labor, the only means of injuring 
each other that are lawful are those that 
operate directly and immediately upon the 
control and supply of work to be done and of 
labor to do it, and thus directly affect the 
apportionment of the common fund, for only 
at this point exists the competition, the evils 
of which organized society will endure rather 
than suppress the freedom and initiative of 
the individual. But attempts to injure each 
other by coercing members of society who 
are not directly concerned in the pending 
controversy, to make raids in the rear, cannot 
be tolerated by organized society, for the 
direct, the primary, attack is upon society 
itself. In illustration of these principles, it 
is shown that the rights of contestants are 
fairly balanced. Employers may lock out, 
or threaten to lock out, employees at will with 
the idea that idleness will force them to accept 
lower wages or more onerous conditions, and 
employees at will may strike, or threaten to 
strike, with the idea that idleness of the 
capital involved will force employers to grant 
better terms. On the other hand, an em- 
ployer having locked out his men will not be 
permitted, though it would reduce their 
fighting strength, to coerce their landlords 
and grocers into cutting off shelter and food, 
and employees having struck will not be 
permitted, though it might subdue their late 
employer, to coerce dealers and users into 
destroying his business. 


Monopolies. Arkansas Anti-Trust Act— 
Fourteenth Amendment— Pleading—Due Pro- 
cess of Law. U. S. 

In Hammond Packing Co. v. State of Arkan- 
sas, 29 Sup. Ct. Rep. 370, which was de- 
cided by the Supreme Court of the United 
States Feb. 23, the Arkansas anti-trust act 
of Jan. 23, 1905, was upheld as not taking 
property without due process of law, nor 
denying the equal protection of the laws, nor 
impairing contract obligations, nor permitting 
unreasonable searches and seizures. Mr. Jus- 
tice White in his opinion, among the numer- 
ous points treated, held that the ruling in 
Hovey v. Elliott, 167 U. S. 409, 42 L. ed. 215, 
17 Sup. Ct. Rep. 841, was not applicable to 
the case in hand, but that on the contrary 
an honest, unavailing effort of the corpora- 


tion to produce books and papers and secure 
the attendance of its officers before a com. 
mission, will prevent the striking out of its 
answer and entering of a default judgment in 
a suit in which it may be made a defendant, 
and in the absence of such an effort a judg. 
ment by default after failure to produce 
material evidence in the pleadings would not 
be a denial of due process of law. 


Monopolies. Judiana Anti-Trust Act—Con- 
stitutionality. Ind. 

The Indiana anti-trust act was upheld as 
constitutional by the Indiana Supreme Court 
in Miller v. Knight & Jillison Co. et al., 
decided March 16. The plaintiff alleged a 
combination in restraint of trade on the part 
of master plumbers and dealers in plumbers’ 
supplies. The Court held that such a com- 
bination was within the rule so often applied 
to railroads, that makes their charges for 
property and services subject to regulation 
and control. 


Negligence. Street Railways— Rate of Speed 
—Sounding Gong at Crossings. D.C. 

The Court of Appeals of the District of 
Columbia, in City & Suburban Ry. v. Cooper 
(Washington Law Reporter, Apr. 2, 1909, 
pp. 216-218), decided Mar. 2, 1909, decided 
that the question of the defendant’s negli- 
gence was for the jury, in an action for per- 
sonal injuries, where there was evidence that 
the car was approaching a crossing at a rate 
of speed greater than that prescribed by the 
police regulation, and no gong had been 
sounded before the car crossed the street, 
and there was also evidence that a witness 
had called to the motorman as he approached 
the crossing, but that the motorman was 
wiping his mouth with the hand with which 
the brake was applied, and apparently did 
not take notice of witness’ warning until the 
car was at the curb line and too late to avoid 
collision with the wagon on which plaintiff 
was riding. The Court also held that the 
duty of stopping to look and listen, of general 
application in cases of steam railway cross- 
ings, cannot be applied in a strict sense to 
street railway crossings. 


Negligence. Telephone Companies— Failure 
to Answer Emergency Call Promptly. Ky. 

The liability of a telephone company for 
danger resulting from delay in calling the fire 
department, is discussed in Lebanon L. & L. 
Telephone Co. v. Lanham Lumber Co., 115 
S. W. Rep. 824. Plaintiff alleged substan- 
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tially that on discovery of the fire its watch- 
man endeavored to telephone, but that 
through the negligence of the operator no 
connection was established until the fire had 
spread to the other buildings. The Court held 
that the facts on which a recovery was sought 
were too speculative and remote. 


Negotiable Instruments. Liability of In- 
dorser on Fraudulently Raised Note. N. Y. 


Where a promissory note was raised by the 
maker from $75 to $375 without the knowl- 
edge or consent of the indorser, and the 
plaintiff bank discounted the note for the 
defendant indorser as altered, the New York 
Court of Appeals held Mar. 5, in National 
Exchange Bank v. Lester (N. Y. L. J. Mar. 15), 
that the indorser is not liable to a bona fide 
holder for the increased amount, and that the 
presence of open spaces inviting forgery, and 
the presumption that some one will commit 
forgery, obligating the indorser to guard 
against it, is not to be recognized. 


Nuisances. See Billboards. 


Procedure. Certificate of Reasonable Doubt 
—A ppeals—Expeditious Trials. N. Y. 


“The test of propriety of granting a cer- 
tificate of reasonable doubt,”’ said the New 
York Supreme Court (per Marcus, J.) in 
People v. Meadows (N. Y. L. J. Apr. 10), in 
March, ‘‘is not that the judge to whom the 
application is made should be satisfied that 
the judgment will be reversed on appeal, but 
that questions of law are raised sufficient for 
the consideration of the appellate tribunal. . . 

“The present law, providing for a cer- 
tificate of reasonable doubt in a proper case, 
has doubtless grown to some extent from a 
certain manifestation of public impatience 
with the delays that at times mark the admin- 
istration of criminal law. Such considera- 
tions, however, should not control judicial 
action. If the present mode of procedure 
in criminal trials, with the appeal or appeals 
allowed, results in undesirable delay in the 
enforcement of criminal law, relief should be 
had by legislative action in the way either of 
abolishing appeals altogether, which, how- 
ever, would be undesirable, or still further 
expediting their disposition toward final ad- 
judication. As it is, appeals in criminal cases 
are given preference upon the calendars of all 
appellate courts in the state. 

“As illustrating the danger from allowing 
no appeals in criminal cases, it is sufficient 
to note that within the past two years a 
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Court of Appeals in criminal cases has been 
established in England for the first time in its 
judicial history, where no appeal from a 
judgment of conviction or acquittal of the 
trial court formerly lay.” : 


Procedure. Mandamus to Secure Evidence 
of Non-Resident Witness— New Trials. Cal. 


A building supplied with gas was destroyed 
by a sudden explosion. The owner of the 
house recovered damages. A new trial was 
asked on the ground of newly discovered evi- 
dence, which was a statement that Harry 
Orchard, under sentence of death in a foreign 
state, would testify that he had blown up 
the house in an attempt to assassinate one 
Bradley. A new trial having been denied, 
an appeal from the order was pending. The 
Superior Court had refused to have Orchard’s 
deposition taken, and had refused, also, 
application to perpetuate his testimony. In 
Gas & Electric Co. v. Superior Court, 99 Pac. 
Rep. 539, the California Supreme Court held 
that where a trial court improperly refuses 
to issue a commission to take the deposition 
of a non-resident witness pending an appeal 
for use in a new trial in the event of a re- 
versal, mandamus will lie to compel its issu- 
ance, an appeal from the order denying the 
application being an inadequate remedy. The 
issue is not whether the testimony of such 
witness will be material to the issues already 
tried, but whether it will be material to a 
new trial. 


Public Morals. 
Trade. Conn. 


In the endeavor to defeat the granting of a 
liquor license appellant urged that the sale 
of intoxicating liquors was so destructive to 
the public health and so inherently immoral 
that no law upholding it was valid. He 
further contended that the Bible condemns the 
sale of intoxicating liquors as a beverage, and 
therefore the state cannot permit it on any 
terms. In Appeal of Allyn, 71 Atl. Rep. 794, 
the Connecticut Supreme Court of Errors 
held that even when in the early history of 
the state the Bible was a rule of political 
government, it was never considered to con- 
tain any absolute prohibition of such a busi- 
ness. 

Public Morals. Swedenborgian Doctrines— 
Devise Against Public Policy. Pa. 


A devise for the benefit of an educational 
institution, to enable it to teach the doctrines 
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of Emanuel Swedenborg, was held void as 
against public policy in a decision rendered 
March 4 by the Orphans’ Court of Lancaster 
County, Pennsylvania, in Estate of Frederick 
J. Kramph, deceased (reported in 26 Lancaster 
Law Review 137-144, 145-152, 153-160). The 
Court said :— 

“The Swedenborgian doctrine of fornication 
and concubinage smacks of the anarchistic 
doctrine of ‘legalized prostitution.’ It attacks 
the main foundation of our national existence, 
it undermines that upon which the Republic 
rests, it defies the very laws which courts are 
called upon to protect, it takes from us the 
most precious inheritance which has made 
courts of justice not only possible, but 
rational.” 


Public Service Corporations. Confiscatory 
Rates— Burden of Proof—Depreciation Fund. 
U. S. 


Where a decree had been issued by the 
Circuit Court of the United States for the 
eastern district of Louisiana enjoining the 
enforcement of telephone rates established 
by a state commission, and the telephone 
company appealed to the Supreme Court of 
the United States, it was held by the latter, 
per Mr. Justice Peckham, that the burden 
of proof rested upon the telephone company 
to prove that the rates were so low as to be 
confiscatory or unreasonable, and that the 
court below erred in saying that there was no 
presumption in favor of the validity of the 
tates established by the commission. The 
commission may have made erroneous infer- 
ences with regard to such rates as it might 
be proper to establish, but that would be far 
from showing that it had acted arbitrarily 
without knowledge of the subject. The rates 
promulgated must be regarded as prima facie 
fair and valid. Moreover, if the money raised 
by the company for its depreciation fund had 
not been improperly added to the capital, so 
that dividends could be paid upon it, as 
urged on behalf of the state commission, the 
onus rested upon the telephone company to 
show that fact, and the Court cited Knox- 
ville v. Knoxville Water Co., 212 U. S. 1, 29 
Sup. Ct. Rep. 148; Willcox v. Consolidated Gas 
Co., 212 U. S. 19, 29 Sup. Ct. Rep. 192. No 
part of the depreciation fund can be added to 
the capital upon which the company is entitled 
to a fair return from rates established by a 
state commission. Railroad Commission of 
La. v. Cumberland Tel. & Tel. Co. (decided 
Feb. 23, 1909), 29 Sup. Ct. Rep. 357. 
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Public Service Corporations. Regulation— 
Constitutionality of Statute. N.Y. 

The constitutionality of the New York Pub. 
lic Service Commissions Act was upheld Mar, 
22 by the New York Supreme Court, Appel- 
late Division, in Gubner v. McClellan et al. 
(N. Y. L. J. Mar. 22). The Court confined its 
attention to the two constitutional questions 
argued :— 

(1) that the act offended section 16, article 
3 of the state constitution, which provides 
that ‘‘no private or local bill which may be 
passed by the Legislature shall embrace more 
than one subject, and that shall be expressed 
in the title’; (2) that it offended that portion 
of section 10 of article 8 of the Constitution 
of the state, which provides that ‘‘nor shall 
any such county, city, town or village be 
allowed to incur any indebtedness except for 
county, city, town or village purposes.” 

Real Property. Vested and Contingent Re- 
mainders— Rules of Construction. D.C. 


In Alexander D. Johnson et al. v. Washing- 
ton Loan and Trust Co., decided April 7, the 
Court of Appeals of the District of Columbia 
held that a remainder will not be construed 
to be contingent when it can be taken to be 
vested. In construing the intention of the 
testator, the Court resorted to these estab- 
lished rules :— 

“1. The law will not construe a remainder 
to be contingent when it can be taken to be 
vested. 2. Estates shall be held to vest at 
the earliest possible period, unless there isa 
clear manifestation of the intention of the 
testator to the contrary. 3. Adverbs of 
time, as where, there, after, from, etc., ina 
devise of a remainder are construed to relate 
merely to the time of the enjoyment of the 
estate, and not the time of vesting in inter 
est.” (Washington Law Reporter Apr. 9, 
1909.) 

Negligence. Duty of Railroad to Fence— 
Railroads. U.S. 

A Tennessee statute provides that railroad 
companies shall be liable for all stock killed 
unless their tracks are properly fenced. In 
Gill v. Louisville & N. R. Co., 165 Fed. Rep. 
438, an action was brought to recover for the 
death of an engineer caused by a collision 
with acow. The United States Circuit Court 
held that neither the common law nor the 
statute imposed any liability upon a railroad 
for the death of its employee caused by a 
unfenced track. 
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THE PLETHORA OF CASE LAW 


ly esteemed contemporary, the 

Central Law Journal, finds a ‘‘per- 
plexing situation” in the superabun- 
dance of reports of cases, and asks what 
can be done to reduce a plethora of 
case law which “ought not to exist to 
encumber a lawyer’s shelves, nor to con- 
fuse the public mind, nor to be a burden 
and an expense upon the taxpayer as 
wellasthelawyer.’’ To quote further :— 


“A number of suggestions have been made. 
Some have suggested codification of all laws. 
Codification, however, has proven a disap- 
pointment in many cases, because of its 
unbending rigidity. Others have suggested 
that courts be forbidden to write opinions at 
all and that the rule of stare decisis be aban- 
doned. This remedy is rather too harsh, and 
while it would probably be effectual as a 
surgical operation it should be resorted to 
only as a last resort. Some have suggested 
that the opinions of the Supreme Court of the 
United States be regarded as controlling on 
all questions of substantive law passed upon 
by that Court. This is not an impracticable 
suggestion but would meet with considerable 
opposition from those who are jealous of the 
growing ascendancy of federal power over 
State autonomy. 

“Mr. james Bryce, of England, in one of 
his notable contributions to the literature of 
the law, recommends, in lieu of codification, 
the enactment of the Roman precedent of 
giving to the works of certain jurists or text 
Writers a certain degree of authority much 
after the manner of the Law of Citations of 
Valentinian, which gave to the works of 
Paulus, Ulpian, Papinian, Gaius and Modes- 


tinus quasi-statutory force. (Bryce’s Studies 
in History and Jurisprudence, p. 685.) There 
is much to be commended in this idea. 

“We have no suggestion of our own to 
make at the present time although the sub- 
ject has given us frequent occasion for deep 
meditation and consultation with the authori- 
ties.” 


Brevity is a quality not sufficiently 
cultivated in judicial decisions, prob- 
ably for the reason that it is easier to 
elaborate a doctrine of law in one’s own 
language than it is to turn immediately 
to a more succinct statement by a 
standard authority. Courts ought theo- 
retically to avoid covering ground already 
covered, and when a citation will serve 
the purpose equally well they should not 
deliberately prefer extended discussion 
to a concise summary of controlling 
principles. Familiar constitutional pro- 
visions need only be named, and it may 
be laid down as a general proposition 
that the shorter the opinion the greater 
its value. Complexity of case law is in 
a large measure artificial and the unfor- 
tunate result of self-indulgent garrulity. 

Long-winded decisions by inferior 
courts are particularly to be discounte- 
nanced. The soundness may even be 
questioned of the custom of permitting 
such courts to render anything more 
than a brief statement of the grounds 
of their judicial findings. Every judge 
should endeavor to measure accurately 
his relation to the judiciary system of 
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the country as a whole, and to preserve 
the right proportion between his judicial 
opinions and the mass of case law to 
which they must usually be, in point 
of quantity, but an insignificant addi- 
tion. The moment he realizes how little 
he is really adding to the sum total of 
case law already in force, he will see 
how futile, how vainglorious, and how 
devoid of good taste is an opinion of 
even moderate length covering settled 
points of law. 

But brevity while it would alleviate 
would not remedy the evil. There is 
perhaps one other possible remedy be- 
sides those which have been above sug- 
gested. The confusion with which the 
American lawyer is confronted arises 
from the fact that there are so many 
state jurisdictions handing down opinions 
independently of one another. There 
is nothing inconvenient in our two-fold 
state and national jurisdiction in itself. 
Every lawyer can post himself easily 
with regard to the progress of case law 
in the highest courts of his own state 
and the United States. It is the pur- 
suit of simultaneous decisions in a multi- 
tude of states which offers an insur- 
mountable problem. The proposal which 
we are about to make is that in place of 
the state reports now issued separately 
by the several states, there be a single 
official compilation of all the state re- 
ports made by one competent editor-in- 
chief aided by his staff of law reporters, 
together acting as a quasi-national com- 
mission maintained by the co-operation 
of all the states. 

Imagine the teeming mass of unpub- 
lished state reports pouring into one 
central office, to pass through the neces- 
sary processes of analysis and classifica- 
tion, and take their proper place, after 
passing through the hands of several ex- 
perts, in a compendium of current case 
law. That such a commission might 
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perform this work most advantageously, 
individual members should be held re. 
sponsible for different fields. One ex. 
pert, for example, might have charge of 
the law of corporations, another that of 
contracts, another that of real property, 
and so on. 

All the typewritten decisions, as fast 
as they were received, would be assigned 
to separate departments, according to 
the subjects treated. A decision dealing 
with corporation law would go to the 
head of the department in charge of 
that subject, who would be a leading 
authority upon the law of corporations. 
He would first determine whether the 
case decided any new point of law or 
not. He would then decide whether to 
publish a full report, a brief abstract, or 
merely a note giving a clue to court 
records. He or one of his associates 
would discover other important matters 
touched upon besides the law of cor- 
porations; the case would be referred 
from one department to another; and 
a point would at last be reached where 
it could go no further. 

The result would be a compilation of 
case law arranged not by states but by 
subjects. The important cases would 
be reported in complete form, and the 
less important ones more briefly, those 
of no importance from the point of 
view of legal development being sum- 
marized in succinct footnotes or wholly 
ignored. The compilers would bring 
to their task not simply the accuracy 
of the law reporter, but the discrim- 
ination of the jurist. They would in 
no sense attempt a digest or consoli- 
dation of case law, but they would place 
at the disposal of the reader, in a logical 
arrangement and in a form convenient 
of access, all the essentials of a com- 
prehensive perspective of contempo- 
rary case law. 

Were national codification, carried out 





—-_~_ —-_ o-@& seenmn & fF @ ££ 


usly, 
| re- 

ex- 
re of 
it of 
rty, 


fast 
ned 
r to 


the 


ling 


The Editor’s Bag 


by means of uniform state laws, to be 
more generally accomplished—a codifi- 
cation restricted to settled principles of 
law and therefore not open to the 
objection of rigidity—the labors of such 
a commission would be lightened and 
its work would yield results of greater 
utility; but codification would be by no 
means essential to the success of the 
project. For a compilation of decisions 
arranged in logical sequence, readily to 
be found by the practitioner under the 
subjects to which they relate, would 
accomplish much the same purpose, 
though clothed in a more clumsy form, 
as a copiously annotated model statute 
or code. 

It can be seen at a glance that this 
method of treating state reports would 
effect a tremendous reduction in their 
bulk, as there would be absolutely no 
duplication, and useless reiteration of 
settled principles of law would be elimi- 
nated. If we conceive this compilation 
being issued monthly, it would seem 
reasonable to suppose that two or three 
volumes a month, at most, would cover 
the entire field. 

The chief practical obstacles would 
be found in the natural inability of the 
human mind to imagine a radical change 
in conditions to which is has always 
been accustomed, in the drawbacks to 
unanimous state co-operation, and in 
the difficulty of assuring the permanence 
of the project without a federal statute. 
Moreover, the project to be successful 
would entail considerable expense, and 
could not be embarked upon without 
certainty that the skilled services of the 
tight men could be secured. If men 
could be found who could safely be 
intrusted with such responsibilities, the 
Separate publication of state reports 
would no longer be necessary, and it 
may well be asked whether the economy 
thus effected might not prove a 
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strong inducement to carry out the en- 
terprise. 


THE TRUTH, THE WHOLE TRUTH 


A Boston lawyer, yielding to our re- 
quest for facetig, furnishes the follow- 
ing note of an incident which actually 
occurred :— 


In the trial of an accident case an Irish- 
man was testfying for the plaintiff against a 
street railroad corporation. He had arrived 
on the scene after the smash-up which injured 
McGuinness his friend. He testified :— 

“T was walking along the street, and I saw 
the electric car strike Mac’s team, and Mac 
landed on his head in the street. I ran up, 
and says I to Mac—’”’ 

Counsel for the railroad jumped up and 
exclaimed, ‘‘We don’t want to know what 
you said, tell us what you did.” 

This more or less flustered the witness, so 
he started all over again, and when he came 
to where he came up to the scene of the acci- 
dent, he again said: ‘“‘and I says to Mac—”’ 

Counsel again indignantly interrupted,— 
“Don’t tell us what you said, tell us what 
you did; what was the first thing you did 
when you came on the scene?” 

‘The first thing I did?’’ shouted the witness, 
now thoroughly roused, ‘‘the first thing I 
did—I spoke.”’ 

The Judge, jury and spectators had a quiet 
laugh, and the witness went ahead and told 
the story his own way. 


AN INDETERMINATE SENTENCE 


We wish to thank the members of 
the profession who have seen fit to send 
us notes of those humorous incidents of 
professional practice which exert so tonic 
an influence upon the legal mind. Here 
is one which has been received from a 
lawyer in Iowa:— 

Under the Iowa law, in cases of felony pun- 
ishable with imprisonment in the penitentiary, 
the Court is required to fix the penalty at 
not to exceed the maximum prescribed by 
statute. The statute fixes the maximum 
punishment for the crime of rape at confine- 


ment in the penitentiary for life. 
One of our District Courts was confronted 
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with ‘‘a condition and not a theory”’ in sen- 
tencing a man found guilty of rape. 

The sentence, the only one which could be 
imposed under this statute, was ‘“‘That the 
defendant be confined at hard labor in the 
penitentiary at Ft. Madison for a term not to 
exceed his natural life.” 


HIS SOLEMN OATH 


A friend interested more or less ac- 
tively in social settlement work sends us 
the following, with the observation, 
“Below is a bit of humor which I think 
your readers would enjoy; it is from 
life.’”’ For the edification of readers 
who may not be familiar with Boston 
topography, we may say that Sullivan 
Square is a name shouted in the subway 
stations to designate the destination of 
certain trains, and is therefore familiar 
to that portion of the populace which 
cannot read or write :— 


A man, Isbitzkoy, who knows very little 
English, wasin court the other day as a witness 
in a certain trial. The next day he came to 
me, and with a very puzzled air said:— 

“I wonder why they made me put up my 
right hand and say, ‘I Sullivan Square.’ ”’ 

No amount of explanation could make him 
see that the street mentioned had nothing 
to do with the court. 


ENTERPRISE IN LEGISLATION 


A prominent popular newspaper has com- 
piled information with regard to some eccen- 
tric bills before the state legislatures. In 
five states bills have been introduced to tax 
bachelors, or to place discriminating marks 
upon those who are shirking the burdens of 
married life. In other states bounties will be 
offered for babies if the bills go through. In 
Delaware it is proposed to tax bachelors and 
gypsies, both of whom are regarded as unde- 
sirable citizens. 

In Maine a plan is advocated for a pension 
fund for spinsters, to be obtained by taxing 
all bachelors over thirty $10 a year. This 
bill contains a provision that a bachelor who 
has made an honest attempt to get a wife by 
proposing to at least three women, or who 
has proposed to one woman three times, 
shall be exempt from the tax. Conversely, 
a spinster who can be shown to have capri- 


The Green Bag 


ciously refused good offers of marriage jg 
not to be entitled to the benefit of the pension 
fund. 

In Illinois State Senator Samuel A. Ettel. 
son, it is said, is framing a bill in which the 
title of ‘‘Mr.”’ is to be reserved for married 
men, bachelors being called ‘‘Master.”’ The 
object of this is to enable an unmarried 
woman to learn at first meeting the status of 
the man, so that she need not have to waste 
her time. 

Another sort of thing has been introduced 
in the Kansas Senate, in the form of an anti- 
affinity bill, The man with an affinity in 
Kansas may be sent to the penitentiary for 
a year or paroled on his good behavior. 

In Colorado it is proposed to make it a 
misdemeanor for any one to give, accept, or 
ask for a tip, except sleeping-car porters. 
We cannot make out whether the exception 
is intended in sarcasm or in earnest. 

A member of the New York Legislature 
wishes to admit to the Union the new state 
of Manhattan, consisting of Greater New 
York, and a Congressman, it is said, is draft- 
ing a bill providing for three Presidents of 
the United States, one for the East, one for 
the Middle West and South, and one for the 
extreme West. 


YELLOW JOURNALISM 


At a dinner of the Sphinx Club in London 
recently, at which the Lord Chief Justice and 
several of the Judges of the High Court were 
present, one of the speakers told this amusing 
story, which we reproduce from the Canada 
Law Journal :— 

A London magistrate was leaving his court 
one day in the dead season of the year, and 
it was pouring with rain. He was making 
his way in an omnibus to his club, when, 
looking out of the window, his eye was 
attracted by a news sheet, on which he saw 
his name in enormous capitals, ‘‘Mr. Jones on 
Peace.”” He was a sensitive person, and he 
allowed himself to think of what had passed 
in his court, but he could remember nothing 
that was not sordid and commonplace. There 
was what was called a cloud on the horizon, 
international relations were strained, and 
everybody was expecting statements from 
important politicians. He felt, therefore, hot 
and uncomfortable to see his name connected 
with peace. When he reached his club he 
rushed to the file, seized a newspaper, and 
saw that that morning there had been 4 
quarrel between two sisters over a dead 
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rabbit and that he had said, ‘“‘You had better 
make it up for the sake of peace.” (Loud 
laughter.) That was hard on the magistrate. 


AN IOWA JUDGE 


A lawyer of Cedar Rapids, Iowa, sends us 
these interesting stories of an lowa judge for 
readers of the Green Bag. 

To the Editor of the Green Bag:— 


The late Judge Caswell, for fifty years a 
well-known lawyer and judge throughout 
Iowa, was as cutting in retort as he was 

werful and shrewd as a trial lawyer. The 
ollowing are a few of the gems which fell 
from his lips during the latter years of his 
life, while he presided over the district courts 
of our state. 

A blustering attorney was trying to keep 
his client from the gallows and wept before 
the jury, and after a windy argument won 
his case. When the jury came in with a ver- 
dict of ‘not guilty’”’ the client was surrounded 
by a weeping wife and relatives, who were 
all making quite a stir in the court room, 
when the Judge, as well as the defendant’s 
attorney, walked into the side room to get 
away from the commotion. The Judge turned 
to the lawyer and said, ‘‘Why don’t you con- 
tinue weeping with the rest of your crowd?” 
The attorney, realizing the pointed remark, 
turned to the Judge and said, ‘‘No, my pay is 
stopped.” 

uring a long-winded trial about the value 
of certain fanning mills which had been turned 
on to a foolish speculator by fraudulent pro- 
moters, the evidence showed that the fanning 
mills were worthless, at least for the purposes 
for which they were purchased, and there 
was more or less evidence tending to show 
up the fraud. The Judge, stepping down 
from the bench, said to the attorneys as the 
jury was filing out for recess, ‘‘I have always 
eard that a fanning mill never amounted to 
much after the chickens roosted on it; now I 
know it.” 
_ During a trial where the plaintiff was get- 
ting the worst of it, and the attorney being 
teally ashamed of his case walked up to the 
Court saying, ‘It looks a little dark for our 
side, and I really don’t know how to get out 
of it,” the Judge stoically remarked, “A 
case is never so bad in my Court but I will let 
plaintiff dismiss if he feels like it.” 

A receiver had been appointed by the 
Court and was getting discharged, and there 
was a fight over the value of his services. He 
had considerable evidence showing the value 
of the services, when the Court asked him 
his name, age and what he had been doing 
before he was appointed receiver, and about 
what he was worth in money at the 
time he took this receivership. These ques- 
tions were answered, and finally the Judge 
Says, ‘‘You are trying to get more money 
out of this receivership in six months than 
you have made in all your life; I don’t think 


that a receivership should be a sinecure, and 
I will allow you $5.00 a day and will not pay 
you more working days than there really are 
in a year, and I believe from your past record 
that this is paying you $4.00 a day more than 
you ever made before in your life.’’ 

The Judge in his younger days was more 
or less of a criminal lawyer and defended a 
horse thief. Some time after that the horse 
thief came around to pay the Judge for his 
services, which the Judge always admitted 
was not very much considering the client 
he had to defend, and he asked the client 
after he received his pay whether he really 
was guilty of stealing that horse. The freed 
horse thief replied, ‘‘Well, you see here, Obe, 
I always thought I was guilty of stealing that 
dare horse until I heard your eloquent plea, 
and since then I have had me doubts about it.’’ 

B. L. WICK. 


USELESS BUT ENTERTAINING 


Mr. Roosevelt is no longer President of the 
United States, and a certain Emperor is said 
not to be sorry. In his opinion the fellow 
attracted too much attention.— Punch. 


The class was given “Oliver Cromwell’ as 
the subject for a short essay, and one of the 
efforts contained the following sentence: 
“Oliver Cromwell had an iron will, an un- 
sightly wart, and a large red nose; but under- 
neath were deep religious feelings.’’-—The Bar. 


In reward of faithful political service an 
ambitious saloon keeper was appointed police 
magistrate. 

‘““What’s the charge ag’in’ this man?’ he 
inquired when the first case was called. 

“Drunk, yer honor,’ said the policeman. 

The newly made magistrate frowned upon 
the trembling defendant. 

“Guilty, or not guilty?” he demanded. 

“Sure, sir,’’ faltered the accused, ‘‘I never 
drink a drop.” 

‘‘Have a cigar, then,”’ urged his honor per- 
suasively, as he absently polished the top of 
the judicial desk with his pocket handker- 
dial —Ioovstinty’s. 


A North Carolina lawyer says that when 
Judge Buxton of that state made his first 
appearance at the bar as a young lawyer, he 
was given charge by the state’s solicitor, of 
the prosecution of a man charged with some 
misdemeanor. 

It soon appeared that there was no evidence 
against the man, but Buxton did his best, 
and was astonished when the jury brought in 
a verdict of ‘‘guilty.” 

After the trial one of the jurors tapped the 
young attorney on the shoulder. ‘‘Buxton,” 
said he, ‘‘we didn’t think the feller was guilty, 
but at the same time didn’t like to discourage 
a young lawyer by acquitting him.” 

—Law Student's Helper. 
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Secretary of War Jacob M. Dickinson left 
Washington for Panama April 18 and expects 
to be back to Washington about the middle 
of May. 


Walter Reeves, former Congressman from 
Illinois and a defeated candidate for Gov- 
ernor, died in Streator, Ill., April 9. He studied 
law while he taught school, and early came 
to be regarded one of the leading lawyers of 
the state. 


Honorable James Maclennan has retired 
on superannuation from the Supreme Court 
of Canada after a long and honorable service 
at the Ontario bar and on the bench at 
Toronto and Ottawa. His successor is Mr. 
re Anglin, who leaves the Exchequer 

ivision of the High Court of Ontario to be- 
come a member of the Supreme Court in 
Ottawa. 


As a result of the limitation placed upon 
new business of life insurance companies, the 
New York Life Insurance Company will on 
May 31 discharge one thousand of its agents. 
The order was rendered necessary by the 
decision rendered April 2 by Supreme Court 
Justice O’Gorman upholding the constitu- 
tionality of that section which limits new 
business in any calendar year to $150,000,000. 


Federal indictments against Governor C. N. 
Haskell of Oklahoma and others charged with 
fraud in Muskogee town lots, were quashed 
April 10 in the United States Circuit Court, 
on the ground that they were returned by a 
grand jury composed of twenty-three men 
under the Federal law, instead of a jury of 
sixteen, as provided for by the Arkansas law 
which was held to be in force in Indian terri- 
tory by Federal enactment. Sylvester Rush, 
special assistant attorney general, stated that 
he would again present the matter to the 
grand jury. 


The International Naval Conference, which 
was in session for an extended period in Lon- 
don, agreed upon a code regulating the rights 
of neutrals and belligerents in time of war. 
As to blockade, an important change is made 
in existing practices. Hitherto, under Anglo- 
American practice, a vessel might be seized 
on any part of its voyage to or from a block- 
aded port. Under the new regulations, the 
right of seizure is restricted to the imme- 
diate area of the blockading operation. The 
agreement as to contraband classifies certain 
articles as absolute contraband, certain others 
as absolute non-contraband, and certain others 
as contraband under some conditions. 


It is announced that President Taft’s artick 
on his judicial decisions and his election wil 
appear in the mag number of The English 

eview. The May number will contain his 
paper on Panama Canal. 


The Senate on April 19 confirmed the 
nominations of Ira A. Abbott to be Associate 
Justice of the Supreme Court of New Mexico 
and of Aloysius I. McCormick to be United 
States Attorney for the southern district of 
California. 


The firm of Paxton & Warrington of Cin- 
cinnati has been dissolved, and Messrs. Thomas 
B. Paxton, Thomas B. Paxton, Jr., George H. 
Warrington, and Murray Seasongood have 
formed a partnership in that city under the 
firm name of Paxton, Warrington and Season- 
good. 


Sir Francis William Maclean, K.C.LE,, 
Chief Justice of the High Court at Calcutta, 
retired from the bench March 11. His te- 
tirement furnished an occasion for general 
regret, both in the community and in the 
profession, as his administration had been 
marked by eminent services, and some of his 
decisions had formed landmarks of Indian 
law. 


The Boston Bar Association April 10 
adopted a code of professional ethics not 
exactly similar to that of the American Bar 
Association, going into greater particularity 
on some topics. The adoption of the code 
was largely due to the zeal of Alfred Hemen- 
way, the president. Members are required 
not to aspire to the bench unless they are 
qualified for judicial position; not to assert 
in court their personal belief in their client's 
innocence; not to mix their client’s money 
with their own; not to curry favor with juries; 
not to connive at chicane; and to appear as 
lawyers, not as lobbyists, before legislative 
bodies. 


Federal Judge Smith McPherson, in an 
amended decree at Kansas City, April 17, 
reserved exclusive jurisdiction in Missouri's 
rate cases, and in effect instructed the state 
courts to keep out of the case. The decree 
dissolved the pending injunction to restrain 
the eighteen railroads operating in Missouri 
from putting the three-cent passenger rate into 
effect. But the Missouri roads will probably 
be forced, nevertheless, to establish passenger 
rates of two and one half rather than three 
cents. In a supplementary decision handed 
down April 28, Judge McPherson also de- 
cided that the section of the state statutes 
imposing penalties was void. 
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dge D. E. Hydrick was installed as Chief 
wots of the Supreme Court of South Caro- 
jina April 15, succeeding Hon. Y. J. Pope, 
resigned. 


dge F. M. Bixby, a prominent lawyer of 
piymaath County, oes, died April 1l. He 
acted as senior counsel for Jane Toppan, the 
nurse who was tried for murdering several of 
her patients and was adjudged insane. 


Hon. Rodney C. Abell, a prominent lawyer 
of Vermont, died at West Haven, Vt., April 
14. He had the reputation of being one of 
the best parliamentarians ever having served 
in the Vermont Legislature. 


Former Judge Alton B. Parker made an 
admirable toastmaster at the Appellate Divi- 
sion Dinner given by the New York County 
Lawyers’ Association March 20. Judge Dil- 
lon’s address of welcome charmed all present. 


_ William J. Gainor gave a lecture on 
“Code Pleading and Practice,” in the audi- 
torium of Brooklyn Law School April 24. 
Another lecture by Justice Gainor will follow 
later, on ‘‘Have the Courts made a New Con- 
stitution for Us?” 


The Florida State Bar Association held its 
annual meeting at St. Augustine February 19 
and 20. The following papers were read: 
annual address of the President, ‘‘Which, 
the Mob or the Law?”’ by Frederick T. Myers, 
Esq., Tallahassee; ‘Remarks on the Judiciary 
Article of the Constitution of the State of 
Florida,”” by Rhydon M. Call, Esq., Jackson- 
ville; ‘‘Proximate and Remote Cause in the 
Law of Torts,’’ by A. A. Boggs, Esq., Miami; 
“The Science of Jurisprudence,” 4 Hon. 
Hannis Taylor, LL.D., Washington, D.C. 


It has been maintained in some quarters 
that the Elkins law no longer has any force, 
since Judge Anderson reversed the decision 
of Judge Landis in the Standard Oil fine case; 
but while the Department of Justice will not 
attempt to overthrow the decision, there are 
other cases against the Standard Oil which 
will be prosecuted under the Elkins act. 
Some ‘high official of the government’’ 
pointed out that the United States Court of 
oo held substantially, in the re-trial 
of the fine case, that the government had to 
prove that the shipper knew he was getting 
the legal rate, a thing which rarely if ever 
could be done. But,as the Boston Advertiser 
appropriately observes, “‘There is every reason 
to believe that the Elkins law suffices to 
furnish adequate machinery for obtaining con- 
victions where the evidence is sufficiently 
strong and where the case is prepared with 
sufficient thoroughness and care.” 
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Justice John M. Davy, for seventeen years 
a Justice of the New York Supreme Court, 
died April 21 in Atlantic City. He was born 
in Ottawa in 1835. Going to Congress in 
1875, he was elected Justice of the Supreme 
Court in 1888, and was one of the state’s 
best-known jurists. 


Causten Browne, a prominent Boston 
lawyer, died in Brookline, Mass., April 8. 
Born in Washington, D.C., in 1828, he began 
the practice of law in Boston in 1852. He 


was the author of a treatise on ‘“‘The Con- 
struction of the Statutes of Frauds’’ which 
has passed through five editions. 


“International arbitration has so progressed 
in our time,” said Secretary of War David M. 
Dickinson at the Appomattox Day banquet 
of the Hamilton Chéb in Chicago April 9, 
“that no one can doubt that it is the most 
a sg force now working upon the nations 
or the temporal happiness of mankind. Inter- 
national arbitration as we know it, is no more 
the product of the last hundred years than 
was the federal Constitution of 1789 a product 
of that era. It is the flower of our time. 
There can be no disarmament until the 
greater powers — upon a system of con- 
current action. The tide of public sentiment 
all over the world is setting strongly in this 
direction.” 


The prosecution of the Standard Oil Com- 
pany for alleged violation of the Sherman 
Anti-Trust Act came to trial April 5 at St. 
Louis before the full bench of the United 
States Circuit Court, Judges Sanborn, Van 
Devanter, Hook and Adams. The arguments 
in behalf of the Government were made by 
Frank B. Kellogg, assisted by former United 
States District Attorney Morrison of Chicago. 
The corporation was represented by John G. 
Milburn of New York, Moritz Rosenthal and 
John S. Miller of Chicago, David T. Watson of 
Pittsburg and John G. Johnson of Phila- 
delphia. An entire week was occupied in 
hearing the arguments. After the hearing 
the judges retired and held a consultation 
concerning their long and tedious future work 
of going through the evidence and briefs of 
counsel, each of the latter having presented a 
separate pivotal argument on both the law 
and the facts. It is not expected that a deci- 
sion will be rendered before early next 
autumn. The record in the case embodies 
11,000,000 words, and the case has employed 
the attention of a score of eminent corpora- 
tion attorneys for almost two years. It is 
estimated that the total expense of the suit 
will finally represent an expenditure of about 
$5,000,000. The case is one of the most 
important and far-reaching civil actions that 
has ever been tried in this country. The issue 
is so important that, whatever may be the 
result of the trial before the Circuit Court, the 
case certainly will be appealed to the United 
States Supreme Court. 
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Judge L. J. Storey, one of the Railway 
Commissioners of Texas, died suddenly at 
Dallas March 28. He was one of the leading 
lawyers and Democrats of Texas. 


Several volumes were found recently to be 
missing from the Library of Lincoln’s Inn, 
and a full description of them was circulated 
among booksellers and the aid of the London 
police was invoked to trace the thief. The 
particulars were published in the daily press 
and widespread attention was drawn to the 
robbery. In spite of all these precautions 
the eight missing books suddenly appeared 
in a catalogue of one of the leading firms of 
English book auctioneers. The honor and 
integrity of the firm are above suspicion. The 
volumes were immediately claimed and re- 
turned to the library. They were worth 
£50 or £60. 


“The upper house of the English Parlia- 
ment,”’ says Mr. Price Collier, in his book on 
“England and the English’? (Charles Scrib- 
ner’s Sons), ‘tis the most democratic institu- 
tion in England. It is not a house of birth 
or ancestry, for it is composed today, to an 
overwhelming extent, of successful men from 
almost every walk of life. ... The adult 
males in a town meeting in Hingham, Mass., 
for example, could trace back to male ances- 
tors who attended that same town meeting 
one hundred years before, in greater numbers, 
in proportion to their total number, than 
could the members of the House of Lords to 
ancestors who had sat in that same chamber. 
Nor is it easy to see wherein they fail to 
represent the nation, since they come from 
every and all classes, nor why they should 
govern badly, since they are chosen only 
after proving themselves to be of superior 
ability and sound judgment.” 


The third annual meeting of the American 
Society of International Law was held in 
Washington, D. C., April 23 and 24. Senator 
Root, the president of the Society, opened 
the meeting, taking for the subject of his 
annual address, ‘‘The Relation Between the 
Jurisdiction of National Courts and Inter- 
national Arbitration.” “Arbitration as a Judi- 
cial Remedy’’ was then discussed by Hon. 
John W. Foster, Prof. F. W. Aymar, and 
others. Wayne MacVeigh spoke on the work 
at The Hague. Others taking part in the 
sessions were Rear-Admiral Charles S. Perry 
and Rear-Admiral Chas. H. Stockton, who 
spoke upon the results of the recent inter- 
national naval conference at London. ‘The 
Development of International Law by Judi- 
cial Decisions in the United States’”’ was dis- 
cussed by Mr. Justice Brown and Mr. Justice 
Peele. n the morning of the second day 
these topics were discussed, ‘‘The Constitu- 
tion and Powers which an International Court 
of Arbitral Justice Should Possess,’’ and 
‘Equality of Nations.” 


Dr. James H. Canfield, Librarian of Colum. 
bia University, who died March 29, was ad. 
mitted to the bar in Michigan and practised 
law for several years in the seventies, until he 
became Professor of Civics and History in the 
University of Kansas. 


Sir Edward Boyle, K.C., died in Londog 
March 19 at the age of sixty. He was first 
an architect, afterward being called to the 
bar at the Inner Temple. He was the author 
of ‘“‘The Principles of Rating,’’ ‘“‘The Law of 
Compensation,” and other text-books. 


The Maine Legislature for 1909 adjourned 
April 3. The close of the session was marked 
by the passage of a bill aimed at eradicating 
graft in state and town liquor agencies by 
providing for the purchase of liquors on a 
competitive basis, the goods being sold in 
sealed packages. 


The publication in newspapers of the facts 
of divorce cases is deemed by the Irish Law 
Times to be ‘“‘absolutely necessary in the 
interests of general morality. To what ex- 
tent the details should be given seems to be 
a matter that must be left to the good taste 
and sense of decency of the editors.”’ 


Prof. A. V. Dicey, in a lecture delivered in 
March, proposed that no constitutional laws 
should become effective in England without 
a popular referendum. ‘The difficulty, how- 
ever, of this proposal,’’ says the London Law 
Times, “‘is that as Prof. Dicey himself has 
declared, ‘there is under the English Consti- 
tution no marked or clear distinction between 
laws which are not fundamental or constitu- 
tional and laws which are fundamental and 
constitutional.’ ”’ 


Lord Alverstone made an address at Man- 
chester, England, March 2, before the Man- 
chester Law Students’ Society. He warned 
his auditors against the constant craving to 
be in a different branch of the profession 
from that which they were in, as there were 
few finer positions than that of leading solici- 
tors such as Mr. Cobbett, for example, who 
could have had a brilliant career at the bar. 
In his opinion, there was no better training 
for the bar than that of the solicitor. 


Among bar association meetings to be held 
this spring are those of the New Hampshire 
State Bar Association, to be held the first 
week in May, Hon. William B. Hornblower 
of New York delivering the annual address; 
the Pennsylvania State Bar Association, which 
will meet at Bedford Springs June 29, 30 and 
July 1; the Tennessee State Bar Association, 
which will meet at Chattanooga about the 
same time; and the Iowa State Bar Associa- 
tion, which will meet at Marshalltown, June 
24-5. 
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PROFESSIONAL DIRECTORY 


“« Professional ethics’ prevent a solicitor using display type and puffing statements 

in advertising his profession. The financial success of a solicitor’s practice is founded 

Fis clients have in him, and any amount of circus posters cannot pro- 

duce that feeling of confidence. A good professional card inserted in two or three 

standard and reliable lists of selected attorneys is all that is necessary in the way of 
advertising.” —Canadian Law Times, January, 1909. 
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District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 





Mexico City 


JOHNSON & GALSTON 
Edwin J. feet Clarence G. Galston, Edw. Schuster 
IC. MIGUEL BOLANOS CACHO 
Av. Independencial0 Counsel 49 Wall Street 
Mexico City New York City 





Georgia Atlanta 
BROWN & RANDOLPH 
Attorneys-at-Law 
210-219 Brown-Randolph Building 


New Jersey Jersey City 
JOHN WAHL QUEEN 
Counsellor-at-Law 
Commercial Trust Building 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


New Jersey Newark 
GEORGE H. PIERCE 
Counsellor-at-Law 
164 Market Street 





Massachusetts Boston 
DANA S. SYLVESTER 
Attorney and Counsellor-at-Law 
6 Beacon Street, Rooms 703-705 


North Dakota Devils Lake 
BURKE, MIDDAUGH & CUTHBERT 
Attorneys and Counsellors-at-Law 
General Practice 





Massachusetts Lynn 
FRANCIS V. McCARTHY 
Counsellor-at-Law 
13-14 Bergengren Bldg., Central Square 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
607-610 Provident Building 





Minnesota Minneapolis 
DODGE & WEBBER 

Corporation, Commercial and Real Estate Law 
New York Life Building 


Bhode Island Providence 
EDWARD C. STINES 
Attorney-at-Law 
942-943 Banigan Building 





New York Buffalo 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 


Washington Tacoma 
CHAS. ELWIN GEORGE 
Corporation and Criminal Defence Law 
309-10 Bernice Building 





New York New York City 
BERLINICKE & ADAMS 
Attorneys and Counsellors-at-Law 
220 Broadway 


Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 
38-46 Mitchell Building 





New York Syracuse 
SHEA & SHEA 
Attorneys and Counsellors-at-Law 
418-420 Kirk Building 





Quebec Montreal 
JOHN J. CREELMAN, B.C.L. 
Barrister, Solicitor, etc. 

Merchants Bank Building, St. James Street 
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OME music never grows old, particularly if it recalls 
pleasant memories. The Edison Phonograph cay 
reproduce for you the marches, ballads and airs that 

stirred you in the old days, just as well as it can sing the 
song that is the current hit in the metropolis, doing it 
with a clearness, a fidelity and a beauty and volume of 
sound that is not to be found in any similar instrument, 

The Edison Phonograph is all things to all men at all 
times. Simply by changing a Record it may be a brass 
band at one moment and a violin virtuoso the next, a 
singer of ragtime or of grand opera, a funny vaudeville 
team or a quartette singing a sentimental ballad. 


If you haven’t heard the Phonograph lately, you’ll be 
surprised at the wonderful improvement in the new 
model Edison with the big horn. Ask your dealer to 
show it to you or send to us for booklet describing it. 


National i uct a N. J. 


—_ Great Liheory and Gift Books 


Treasured In — of American Homes 


100,000 ALREADY SOLD 
THE HAPPY HABIT HEART THROBS 


There is no other book like “ Ha; aPPy Habit.” A Fifty thousand people in all walks of life made 
rare book of good ye my , full o' endly chatty | this book their own—their very own—by contribu- 
reminiscence that “ talks t ings over’ ’and tells of | ting gems of sentiment in wit, humor, pathos, 
happy living — not ail rollicking, but ified and tomeher with the masterpieces of all the authors 
cheery. It’s so human that it readily ts itself | of note, that have appealed to them in their own 
to the personality of the reader, giving delight‘and | lives. Nearly one thousand “ favorites’? gleaned 
me by its charming conversational tone— | from all literature down to the present day, to lie 

ke one friend visiting with another. In this itis | on the library table for little “peeps” of inspiration 
a worthy companion to “ Heart Throbs” and | and comfort. In uniqueness and worth “ Heart 
makes a most acceptable gift to man or woman. a ” fills a special ‘“‘ want’’ among the givers 
Nearly 500 pages, handsomely bound, gold illumi- | of books. ——_ 500 pages, handsomely bound, 
nated cover. Price $1.50. gold, illuminated « cover. Price $1.50. 


Either Book, Edition de Luxe, Full Morocco and Gold Binding, $3.00 Net 
At All Book Stores or Direct from Chapple Publishing Co., Boston 
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PUBLISHER’S SPECIAL OFFER 
Both books combined with one year’s subscrip- 
tion to THE NATIONAL MAGAZINE, the favorite 
magazine in a quarter million homes, edited by 
Joe Mitchell Chapple, author of “‘ Happy Habit.’’ 


$4.50 value for $3.00 








COUPON 


CuHapPLe Pus.isaine Co., Boston, Mass. 
ENTLEMEN : 

for which ee send me ‘ ‘Heart Throbs,” 

Happy Habit ”’ and one year’s subscription to The 

National Magazine. 
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